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Deutsche Bank m 

DEUTSCHE BANK AG, NEW YORK BRANCH 
GLOBAL LOAN OPERATIONS 
STANDBY LETTER OF CREDIT UNIT 
60 WALL STREET, 38™ FLOOR 
NEW YORK, NEW YORK 10005 
MAIL STOP NYC60-3812 

JUNE 10, 2004 

IRREVOCABLE STANDBY LETTER 
OF CREDIT NO. DBS-15867 

BENEFICIARY: 

COMMISSIONER 
INDIANA DEPARTMENT OF ENVIRONMENTAL 
MANAGEMENT 
100 NORTH SENATE STREET 
INDIANAPOLIS, IN 46206-6015 

DEAR SIR OR MADAM: 

WE HEREBY ESTABLISH OUR IRREVOCABLE STANDBY LETTER OF CREDIT NO. 
DBS-15867 IN YOUR FAVOR, AT THE REQUEST AND FOR THE ACCOUNT OF 
REFINED METALS CORPORATION, 1300 DEERFIELD PARKWAY, BUILDING 200, 
ALPHARETTA, GEORGIA 30004-8532 UP TO THE AGGREGATE AMOUNT OF U.S. 
DOLLARS SEVENTY THOUSAND EIGHT HUNDRED FORTY EIGHT AND 00/100 
*'*U.S.$70,848.00**, AVAILABLE UPON PRESENTATION OF; 

(1) YOUR SIGHT DRAFi; BEARING REFERENCE TO THIS LEUrER OF 
CREDH NO. DBS-15867; AND 

(2) YOUR SIGNED STATEMENT READING AS FOLLOWS: 

"I CERTIFY THAT THE AMOUNT OF THE DRAFT IS PAYABLE 
PURSUANT TO REGULATIONS ISSUED UNDER AUTHORITY OF 
THE ENVIRONMENTAL MANAGEMENT LAWS 
AS DEFINED AT IC 13-11-2-71 AS AMENDED." 

THIS LETTER OF CREDIT IS EFFECTIVE AS OF JUNE 10, 2004 AND SHALL EXPIRE ON 
JUNE 10,2005, BUT SUCH EXPIRATION DATE SHALL BE AUTOMATICALLY 
EXTENDED FOR A PERIOD OF ONE YEAR ON JUNE 10, 2005 AND ON EACH 

EXIDE EPAINDIANA-2 



Deutsche Bank m 
SUCCESSIVE EXPIRATION DATE , UNLESS, AT LEAST ONE HUNDRED TWENTY (120) 
DAYS BEFORE THE CURRENT EXPIRATION DATE, WE NOTIFY BOTH YOU AND 
REFINED METALS CORPORATION BY CERTIFIED MAIL THAT WE HAVE DECIDED 
NOT TO EXTEND THIS LETTER OF CREDIT BEYOND THE CURRENT EXPIRATION 
DATE. IN THE EVENT YOU ARE SO NOTIFIED, ANY UNUSED PORTION OF THE 
CREDIT SHALL BE AVAILABLE UPON PRESENTATION OF YOUR SIGHT DRAFT FOR 
ONE HUNDRED TWENTY (120) DAYS AFTER THE DATE OF RECEIPT BY BOTH YOU 
AND REFINED METALS CORPORATION, AS SHOWN ON THE SIGNED RETURN 
RECEIPTS. 

WHENEVER THIS LETTER OF CREDIT IS DRAWN ON UNDER AND IN COMPLIANCE 
WITH THE TERMS OF THIS CREDIT, WE SHALL DULY HONOR SUCH DRAFT UPON 
PRESENTATION TO DEUTSCHE BANK AG, NEW YORK BRANCH AT 60 WALL 
STREET, NEW YORK, NEW YORK, 10005, ATTENTION GLOBAL LOAN OPERATIONS, 
STANDBY LETTER OF CREDIT UNIT MALL STOP NYC60-38I2 AND DEUTSCHE BANK 
AG, NEW YORK BRANCH SHALL DEPOSIT THE AMOUNT OF THE DRAFT DIRECTLY 
INTO THE STANDBY TRUST FUND OF REFINED METALS CORPORATION IN 
ACCORDANCE WITH YOUR INSTRUCTIONS. 

THIS CREDIT IS SUBJECT TO THE MOST RECENT EDITION OF THE UNIFORM 
CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (1993 REVISION), 
PUBLISHED AND COPYRIGHTED BY THE INTERNATIONAL CHAMBER OF 
COMMERCE (PUBLICATION NO. 500). o 
WE CERTIFY THAT THE WORDING OF THIS LETTER OF CREDIT IS IDENTICAL TO 
THE WORDING SPECIFIED IN 329 lAC 3.1-14-29, AS SUCH RULE WAS CONSTITUTED 
ON THE DATE SHOWN IMMEDIATELY BELOW. 

AUTHORIZED SIGNATURE 
NAMgHARLES P. FERRIS 
)SSSTANT VICE PRESIDENT 

VERY TRULY Y 
DEUTSGIIE B 
NEWybRKBRA 

.1 
ATURE AUTHORIZED SI 

NAME: 
TITLE: EVERARDUS J. ROZING 

ASSISTANT VICE PRESIDENT 

EXIDE EPA TNDIANA-2 



Deutsche Bank 
GiobailecHrioloqv & O&erstiops 

AMENDMENT TO OUR IRREVOCABLE 
STANDBY LETTER OF CREDIT NO. DBS-15867 

BENEFICIARY: 

COMMISSIONER 
INDIANA DEPARTMENT OF ENVIRONMENTAL 
MANAGEMENT 
100 NORTH SENATE STREET 
INDIANAPOLIS, IN 46206-6015 

NOVEMBER 22, 2010 
Deutsche Bank AG New York Branch 
STANDBY LETTER OF CREDIT UNIT 
60 WALL STREET 
NEWYORK, NY 10005 

Fax 212 797-0403 

EFFECTIVE NOVEMBER 30. 2010 

DEAR SIR OR MADAM; 

OUR IRREVOCABLE STANDBY LETTER OF CREDIT IN YOUR FAVOR, AT THE 
REQUEST AND FOR THE ACCOUNT OF REFINED METALS CORPORATION, 1300 
DEERFIELD PARKWAY, BUILDING 200, ALPHARETTA, GEORGIA 30004-8532, IS 
AMENDED AS FOLLOWS: 

EFFECTIVE NOVEMBER 30, 2010, THE AMOUNT OF THE LETTER OF CREDIT IS 
INCREASED BY $20,836.00 TO $1,757,181.00. 

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 

VERY TRULY YOURS, 
DEUTSCHE BANK AG NEW YORK BRANCH 

AUTHORIZED SIGNATURE 
NAME: CHARLES P. FERRIS 
TITLE: ASSISTANT VICE PRESIDENT 

AUTHORIZED SIGNAT 
NAME; EVERARDUS J.> OZING 
TITLE: VICE PRESIDE]* 



TABLE 3 
KMC Beech Grove CMS 

Alternative #2 Cost Estimate 
Excavation All Areas 
(Including SWMUs) 

Item Unit Quantity Unit Cost Total 

1 Mob/Demob (Excavation Equipment and Support Facilities) LS 1   
2 Health & Safety LS 1   
3 Decontamination (Excludes Buildings) LS 1   
4 Air Monitoring LS 1   
5 Temporary Erosion Controls 

Silt Fence LP 2600   
6 Stoim Water Control During Construction (collect and filter) LS 1   
7 General Site Preparation Activities 

Construction Access/Decon Areas LS 2   
Clearing and Grubbing AC 0.75   
Chain Link Fence Removal LF 1080   

8 Concrete Removal 
<6" thick slab w/ mesh reinforcement sy 1385   
7" to 24" thick portions with Rod Reinforcing CY 612   

9 Asphalt Removal SY 714   
10 Utility Clearance LS 1   
11 Excavation/ Consolidation (to stockpile or containment cell)@1.5 tons/cy tons 9078   
12 Confirmatory soil sampling each 100   
13 Bldg Decon (Battery Brkr, furnace, refining,warehouse & office) sf 57450   
14 Decon and Demo Baghouses LS 3  $  
15 Bldg Decon and Demolition (Mat Storage,WW I P, Filter Press) sf 32460   
16 Borrow Soils (imported and placed)@1.5 tons/cy ton 9085   
17 Restore drainage ditch and grassy area swale w/ sod MSF 22 $   
18 Hydroseeding (with mulch and fertilizer) MSF 180   

19 Deed Restriction LS 1   

ALTERNATIVE 2 SUBTOTAL  
Engineering/QA/Legal Fees (10% of Subtotal)  
Contingency (10% of Subtotal)  

ALTERNATIVE 2 TOTAL CAPITAL COST  

l\Tcmp\mnesC981 :nv-419531 fi 
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9 
TABLE 4 

RMC Beech Grove CMS 
Alternative #3A Cost Estimate 

Composite Cap 

I. Direct Capital Costs 

Item Unit Quantity Unit Cost Total Unit Cost Source 

1 Mobilization (Liner Crew)_ LS 1   
2 RCRA Cap 

Grading and Barm Construction (15' avg width, 2' high, 1200' long) CY 1333   Avg of similar Project bid in 2005 
Geomembrane, Geocomposite, Topsoil and Hydroseed (1.15 AC) AC 1.15   Avg of similar Project bid in 2005 
Cover Soil (18" thick, imported) SY 5566   Avg of similar Project bid in 2005 

3 Place Remediated Soil and Demolished Pavement with Dozer (in lifts) CY 6687   Means 2005 Site Work 02300 520 0170 
3 Permieter Erosion & Sediment Control Measures LS 1   Engineers Estimate 
4 Erosion Control Mat (Jute Net) SY 5566   Means 2005 Site Work 02300 700 0020 

ALTERNATE 3A CAPITAL COST SUBTOTAL  
Engineering/QA/Legai (10% of Direct Capital Costs)  
Contingency (10% of Totai Direct Capital Costs)  

ALTERNATE 3A CAPITAL COST TOTAL  

Operations & Maintenance Costs for 30 years 
1 Inspection/Repair (Annual Site Visit and Mowing) LS 30   
2 Major Repair Once Every 5 years @ 5% of Construction Cost LS 6   

Present Worth of 30 years of O&M  

TOTAL COST (CAPITAL AND PRESENT WORTH O&M)  
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TABLES 
RMC Beech Grove CMS 

Alternate #3B Cost Estimate 
Asphalt Cap 

I. Direct Capital Costs 

Item Unit Quantity Unit Cost Total 

1 Mobilization _ LS 1   
2 Asphalt Cap (1.15 AC) 

Grading and Barm Construction (15' avg width, 2' high, 800' long) CY 1333   
Geotextile SY 5566   
Asphaltic Cone. Pavement (6" stone base, 2" binder, 1" top) sf 50000   

3 Place Remediated Soil and Demolished Pavement with Dozer (in lifts) CY 6888   
3 Permieter Erosion & Sediment Control Meastires LS .1   

ALTERNATE 3B CAPITAL COST SUBTOTAL  
Engineering/QA/Legal Fees (10% of Direct Capital Costs)  
Contingency (10% of Total Direct Capital Costs)  

ALTERNATE 3B CAPITAL COST TOTAL  

Operations & Maintenance Costs for 30 years 
1 Inspection/Repair (Annual Site Visit and Inspection) . LS 30   

2 SluiTyseal 10 times in 30 years over 5,566 SY SY 55,660   

Present Worth of 30 years of O&M 

TOTAL COST (CAPITAL AND PRESENT WORTH O&M) 
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9 
TABLE 6 

KMC Beech Grove CMS 
Alternative #4 Cost Estimate 

Off-Site Disposal 
(Excluding SWMUs) 

Alternative 4: Stabilization and Off-Site Disposal 

Item Unit Quantity Unit Cost Totai 

1 Mob/Demob (Stabilization Equipment) LS 1   
2 Stabilization (Use 1.5 tons/cy) ton 9078   
2 Soil and Sedimnet Transportation and Disposal (Use 

1.55 tons/cy for soil) ton 9380   
12 Off-site Asphalt and Concrete Disposal 1.7 ton/cy ton 1413   

ALTERNATIVE 2A SUBTOTAL  
Contingency (15% of Subtotal) 1 

ALTERNATIVE 4 TOTAL COST  

C;\DOCLrME- INepauscALOC ALS~ 1 \Temi>\jiotcsC9812BV~y431313 
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TABLE 7 
RMC Beech Grove CMS 

Groundwater Alternative #7 Cost Estimate 
Groundwater Extraction and Treatment 

Alternative 7: Groundwater Extraction and Treatment 

item Unit Quantity Unit Cost Totai 

Direct Capital Costs 
la Mobilization/Site Prep 
1b Indirect 
2 Design, Work Plans and Permitting 

2a Desing Plans and Deliverable 
2b Permitting 
2c Regulatory Approvals 
2d Indirect Costs 

3 Well Installation 
4 Extraction and Treatment System 

4a Equipment 
4b Installation 
TOTAL DIRECT CAPITAL COST 

LS 
LS 

EA 
EA 
EA 
LS 
EA 

LS 
LS 

1 
1 

1 
1 
1 
1 
5 

 
 

$  
 
 
 
 

1  
1  

$  
 

 
 
 
 
 

 
 
 

II. Operation and Maintenance (5 yrs) 
1 Annual Operating Cost 

Present Worth (i = 3.5%, n = 5 years) 
LS 5  $  

 

TOTAL COST (CAPITAL AND PRESENT WORTH)  

r:\OnCEAOC\PROJECTS*filM\2001.l046VR«posWCMS W-07\T«bl« 7.xh /k 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

FINAL DECISION AND RESPONSE TO COMMENTS 
FOR SELECTION OF REMEDIAL ALTERNATIVE 

FOR 

BASF FACILITY 
HOLLAND, MICHIGAN 

August 2009 



0 
TABLE 4 

KMC Beech Grove CMS 
Alternative #3A Cost Estimate 

Composite Cap 

0 

I. Direct Capital Costs 

Item Unit Quantity Unit Cost Total Unit Cost Source 

1 Mobilization ( Liner Crew)_ LS 1   
2 RCRA Cap 

Grading and Berm Construction (15' avg width, 2' high, 1200' long) CY 1333  $  Avg of similar Project bid in 2005 
Geomembrane, Geocomposite, Topsoil and Hydroseed (1,15 AC) AC 1.15   Avg of similar Project bid in 2005 
Cover Soil (18" thick, imported) SY 5566   Avg of similar Project bid in 2005 

3 Place Remediated Soil and Demolished Pavement with Dozer (in lifts) CY 6687 1  Means 2005 Site Work 02300 520 0170 
3 Permieter Erosion & Sediment Control Measures LS 1   Engineers Estimate 
4 Erosion Control Mat (Jute Net) SY 5566 $   Means 2005 Site Work 02300 700 0020 

ALTERNATE 3A CAPITAL COST SUBTOTAL  
Engineering/QA/Legal (10% of Direct Capital Costs)  
Contingency (10% of Total Direct Capital Costs)  

ALTERNATE 3A CAPITAL COST TOTAL  

Operations & Maintenance Costs for 30 years 
1 Inspection/Repair (Annual Site Visit and Mowing) LS 30  0 
2 Major Repair Once Every 5 years @ 5% of Construction Cost LS 6   

Present Worth of 30 years of O&M  

TOTAL COST (CAPITAL AND PRESENT WORTH Oi&M)  
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TABLE 5 
RMC Beech Grove CMS 

Alternate #3B Cost Estimate 
Asphalt Cap 

I. Direct Capital Costs 

Item Unit Quantity Unit Cost Total 

1 Mobilization _ LS 1   
2 Asphalt Cap (1.15 AC) 

Grading and Berm Construction (15' avg width, 2' high, 800' long) CY 1333   
Geotextile SY 5566 $   
Asphaltic Cone. Pavement (6" stone base, 2" binder, 1" top) sf 50000   

3 Place Remediated Soil and Demolished Pavement with Dozer (in lifts) CY 6888   
3 Permieter Erosion & Sediment Control Measures LS 1   

ALTERNATE 3B CAPITAL COST SUBTOTAL  
Engineering/Q A/Legal Fees (10% of Direct Capital Costs)  
Contingency (10% of Total Direct Capital Costs)  

ALTERNATE 3B CAPITAL COST TOTAL  

Operations & Maintenance Costs for 30 years 
1 Inspection/Repair (Annual Site Visit and Inspection) LS 30  $  
2 Slurryseal 10 times in 30 years over 5,566 SY SY 55,660   

Present Worth of 30 years of 0«&M 

TOTAL COST (CAPITAL AND PRESENT WORTH O&M) 
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TA 
RMC Beech Grove CMS 

Alternative #4 Cost Estimate 
Off-Site Disposal 

(Excluding SWMUs) 

Alternative 4: Stabilization and Off-Site Disposal 

Item Unit Quantity Unit Cost Total 

1 Mob/Demob (Stabilization Equipment) LS 1 $   
2 Stabilization (Use 1.5 tons/cy) ton 9078   
2 Soil and Sedimnet Transportation and Disposal (Use 

1.55 tons/cy for soil) ton 9380  $  
12 Off-site Asphalt and Concrete Disposal 1.7 ton/cy ton 1413   

ALTERNATIVE 2A SUBTOTAL  
Contingency (15% of Subtotal)  

ALTERNATIVE 4 TOTAL COST  

epauseiMIX: ALS~1 \Temf>\nolesC9812BV-9431313 
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TABLE 7 
RMC Beech Grove CMS 

Groundwater Alternative #7 Cost Estimate 
Groundwater Extraction and Treatment 

Alternative 7: Groundwater Extraction and Treatment 

I. Direct Capital Costs 

11. Operation and Maintenance (5 yrs) 

Item Unit Quantity Unit Cost Total 

1a Mobilization/Site Prep LS 1   
lb Indirect LS 1  $  
2 Design, Work Plans and Permitting 

2a Desing Plans and Deliverable EA 1   
2b Permitting EA 1   
2c Regulatory Approvals EA 1   
2d Indirect Costs LS 1   

3 Well installation EA 5   
4 Extraction and Treatment System 

4a Equipment LS 1   
4b Installation LS 1  $  
TOTAL DIRECT CAPITAL COST $535,200 

1 

1 Annual Operating Cost LS 5 $  $  
Present Worth (i = 3.5%, n = 5 years)  

. TOTAL COST (CAPITAL AND PRESENT WORTH)  

F'.V3nCEi'^GOfKO;ECTS>Ft)«s\2003>l046\RepoiUVCMS 6-6-07Vrtble7.xls 
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Deutsche Bank \n 
Deutsche Bank AG New York 
GLOBAL LOAN OPERATIONS, STANDBY LETTER OF CREDIT UNIT 
60 WALL STREET, MS NYC60-G926 
NEWYORK, NY 10005 

AMENDMENT TO OUR IRREVOCABLE 
STANDBY LETTER OF CREDIT NO. DBS-15867 

NOVEMBER 10, 2009 

BENEFICIARY: 

COMMISSIONER 
INDIANA DEPARTMENT OF ENVIRONMENTAL 
MANAGEMENT 
100 NORTH SENATE STREET 
INDIANAPOLIS, IN 46206-6015 

DEAR SIR OR MADAM: 

OUR IRREVOCABLE STANDBY LETTER OF CREDIT IN YOUR FAVOR, AT THE 
REQUEST AND FOR THE ACCOUNT OF REFINED METALS CORPORATION, 1300 
DEERFIELD PARKWAY, BUILDING 200, ALPHARETTA, GEORGIA 30004-8532, IS 
AMENDED AS FOLLOWS: 

THE AMOUNT OF THE LETTER OF CREDIT IS INCREASED BY $26,249.00 TO 
$1,219,379.00. 

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 

VERY TRULY YOURS, 
DEUTSCHE BANK AG NEW YORK BRANCH 

AUTHORIZED SIGNATURE 
NAME: CHARLES P. FERRIS 
TITLE: ASSISTANT VICE PRESIDENT 

JOYCE SHIU 
ASSOCIATE 
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e c 
state Form 4336 

DEPARTMENT OF ENVIRONMENTAL MANAGEMENT • ^ N 
r -C ^-Q. 

INDIANAPOLIS ^ ^ 

^ ~ » Not For Public Release $ ^ >-

OFFICE MEMORANDUM ^ A 
Date; May 10,1999 

To: Becky Eifert Thru: Karyl Schmidt ^ 
HW Permits Section Harold lempIin/iK' 

From: Cheryl A Frlschkorn'?lF 5-ic>qcj 
Hazardous Waste Geology Section 

Subject Hazardous waste Geology Staff Review of the Closure Plan, Dated March 9,1999 for 
Refined Metals Corporation located in Beech Grove, Marion County, Indiana. 
EPA ID number IND 000718130 
HW Geology tracking number 1506 

Geology Staff have reviewed the Closure Plan (Version 2.0) for Refined Metals and have found the plan 
to be inadequate as per Compliance Requirement 37 of the Consent Decree in Civil Action Number 
IP902077C. More specifically. Refined Metals has not established an adequate 40 CFR 265 Subpart F 
ground water monitoring program at the facility. 

Item 37 of the Consent Decree states that the facility shall submit for approval a closure plan for all 
waste units which meets the requirements of 40 CFR 265. Subparts F and G. Regulations cited in 40 
CFR 265.90(a) states that the owner or operator of a surface Impoundment, landfill, or land treatment 
facility whidi is used to manage hazardous waste must implement a ground water monitoring program 
capable of determining the facility's impact on the quality of ground water in the uppermost aquifer 
underlying the lacility. In section 10.2.4. of the Closure Plan (Version 2.0), the facility states that a 
separate ground water investigation work plan fbr the SWMUs will be developed in the future if 
necessary. This is not acceptable to the IDEM. Refined Metals Corporation must submit to the IDEM a 
ground water monitoring plan that meets the requirements of 40 CFR 265 Subpart F. The plan must 
include but not limited to: 

At least one (1) monitoring well that is installed hydraulically upgradlent of the surface 
impoundment and not affected by the facility {265.91(a)(1)}: 

• At least three (3) monitoring wells installed hydraulically downgradient of the surface 
impoundment at the limit of the waste management area {265.91(a)(2)}; 

• Procedures and techniques to obtain and analyze samples from the installed ground 
water monitoring system and procedures to obtain ground water level measurements 
(265.92); 

• Proc^ures to establish background concentrations fbr the parameters in 265.92(b)(3); 

w Release (Protected internal Communication Under IC 15-14-4 (b) (6) Or Information 
Not Obtained Under Authority Of, Hor Required, By state law). 
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• Specific procedures to statistically compare background concentrations of the indicator 
parameters to concentrations detected downgradientof the regulated unit (285.93); 

• A ground water assessment outline {265.93(a)}; and 

*• Specific procedures for record keeping and submitting annual reports (265.94). 

Refined Metals must explain why the information in section 10.2.4 was included in the Closure Plan. If 
the facility f^ls that data collected for the RCRA Facility Investigation (RFI) can be used for closure 
requirements, then the facility must present all the pertinent information in the Closure Plan and explain 
how the data meets the requirements of 40 CFR 265 Subpart G. If the facility does not plan on utilizing 
the RFI ground water data, then remove section 10.2.4 of the Closure Plan. In addition. Refined Metals 
must revise the Closure Plan to state that a 40 CFR 265 Subpart F ground water monitoring program will 
be followed until closure is complete. The Closure Plan must reference the ground water monitoring 
plan that will be used to fulfil! the requirements of 40 CFR 265 Subpart F. 

For proper RCRA monitoring well construction details, sampling and analysis requirements, and general 
(WQC guidance, refer to the RCRA Ground Water Monitoring Technical Enforcement Guidance 
Document, September 1986. 

cc: Craig Bariter, HW Chemistry Section 
Doug Griffin, Corrective Action Section 
RCRA Ground Water File (4A), Marion County 

* Noc For public Reieasa (Protected internal Comuunication under IC 15-14-4(b) (6) Or inEotmation 
Sot Obtained under Authority of. Nor hequirad, By state iawj, 
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state Form 4336 

DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

INDIANAPOLIS 

OFFICE MEMORANDUM 
* Not For Public Release 

Date: April 28,1999 

To: Becky Eifert Thru: Barry Steward ̂ ^5 
Hazardous Waste Permit Section Ruth Jean 

From: Craig Barker 
Hazardous Waste Chemistry Section 

Subject: Review ofRevised Closure Plan 
Refined Metals 
Beech Grove, Marion County 
EPA ID# IND 000718130 

Tlie Revised Closure Plan, dated March 9,1999, for Refined Metals has been reviewed and found 
deficient. My comments arc listed below. 

Section 8.0 Decontamination of Tanks, Equipment, and Structures 

1. Indicate the exact constituents of concern for the decontamination of the outdoor waste 
pile surface areas, the indoor waste pile surface areas, and fiie lagoon. The facility has 
proposed to analyze soils and/or sediments in these areas for all eight RCRA metals 
plus antimony. Will the rinsates be analyzed for these same parameters or just lead, 
cadmium, and antimony? 

2. Rinsates may be treated on site and discharged to the local POTW if and only if 
analysis of the rinsates indicate the rinsates are not hazardous. Change Section 9.0 also. 
All wastes generated fi-om the decontamination of the units will be treated as liazardous 
waste. 

*Not For Public Release (Protected Intemal Communication Under IC 5-14-3-4 (b) (6) Or Infonnation Not 
Obtained Under Authority Of, Nor Required By, State Law.) 

i 
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Section 9.0 Cleanup Levels 

3. Tier 1 Default Closure Levels are not appropriate for sites with contaminant source 
areas larger than O.S acre. Sites larger than the default area require a Tier 3 risk 
assessment to determine a closure level. This may be as simple as substituting site 
specific variables into the same equations used in the default calculations. For etcample, 
substituting a smaller dilution and attenuation factor (D>VF) in the soil to ground water 
partitioning model equation. (See comment #14 in the February 9, 1999 Notice of 
Deficiency (NOD) and Equation 8-1 in the Risk Integrated System of Closure (RISC) 
Technical Guidance Mamial, dated February 18,1999). A second option is substituting 
a calculated dilution factor for tire DAF (see equation 8-2 in the Technical Guidance 
Manual). A third option is proposing other equations, models, or assumptions for 
calculating the closure levels. 

Section 10.0 Nature and Extent 

4. Include the following definitions of extent in this section (or Section 11.0). Horizontal 
extent is defined by borings in every lateral direction away fi-om a contaminated boring 
that meet the Tier 1 residential values at all intervals. Vertical extent for metals is 
defined by two consecutive intervals that meet background values. Background values 
are determined by the mean plus two standard deviations fiom a minimum of four 
borings. Background borings must be in area unaffected by past hazardous waste 
operations or by operations of the facility. Samples may be taken in either the same soil 
horizon(s) or at the same intervals as the investigative samples. Further details are 
provided in the RISC Technical Guidance Manual. 

Section 11.0 Sample and Analysis Program 

5. Remove references to subdividing areas into subaieas less than O.S acre to allow 
comparison to Tier 1 closure levels in both Section 11.2 and 11.3.2. It is the entire 
source area that must be compared to closure levels. 

6. Provide procedures for measuring soil pH in the field. Field pH usually refers to ground 
water pH measurements. The February 9,1999 NOD recommended SW-846 Method 
9045C for determining soil pH. This method would usually be performed in a 
laboratory due to measurement and time requirements. 

7. Soil samples arc discrete grab samples fiom each interval of a boring. The intervals 
should not be composited for the random or directed screening sampling. Remove 
references to compositing soil samples in both Section 11.2 and 11.3.2, 

8. Sediment samples from the lagoon should be discrete grab samples fiom intervals. The 
intervals should be the same as those for soil, depending on the depth of the sediment. 



mY-25-1999 15:11 IDEM OSHUM 317 232 3403 P.06/06 

There should be a minimum of four samples, one from each boring location, instead of 
one composite sample for the lagoon. 

9. Data deliverables are detailed in the RISC Users Guide, Attachment 9. Minimum 
requirements arc initial calibration results, continuitig calibration verification results, 
blank results including initial and continuing blanks, matrix spike and matrix spike 
duplicate recoveries, interference check sample results, and laboratory control sample 
results. See the February 9,1999 NOD conunent # 16. For SW-846 Method 6020 mass 
spectrometer tuning results and internal standard intensities are also required. 

10. The 95% upper confidence limit (UCL) must be calculated using all results greater than 
background for each particular metal. 

11. One of the data quality objectives of a project is that quantitation limits must be equal 
or less than the cleanup levels. The quantitation limit reported in Table 11-2 for method 
6020 for antimony in an aqueous matrix is 10 pg/1. The Tier 1 Closure Levels and the 
MCLs for antimony is 6 pgA. Either ensure that method 6020 can reach the necessary 
quantitation level or select another method that has an appropriate quantitation level. 

cc: 4A File 

TOTAL P.06 
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FOR SETTLEMENT PURPOSES ONLY - NOT ADMISSIBLE IN COURT 

CM-29A 

Robert N. Steinwurtzel, Esquire 
Swidler & Berlin 
3000 K Street, N.W. 
Suite 300 
Washington, D.C. 20007-5116 

RE: United States v. Refined Metals Corporation 
(Civil Action Number IP 90-2077-C 

Dear Rob: 

This is in response to your May 30 and August 1 letters on behalf 
of Refined Metals Corporation (RMC). While the following 
settlement proposal is subject to approval by United States 
Environmental Protection Agency and Department of Justice 
management, we hope that it results in an agreement that each 
side can recommend to their respective principles. 

RMC has offered to pay a civil penalty of $150,000 in equal 
annual installments over a period of five years. We cannot 
recommend that offer to our management but would recommend a 
settlement requiring payment of a civil penalty of $210,000 in 
accord with the following schedule and conditions: 

Payment Amount Due Date 

$70,000 30 days after 
entry of the 
Consent Decree 

$70,000 plus First anniversary 
accrued interest of initial payment 

$70,000 plus Second anniversary 
accrued interest of initial payment 

Interest on the two installment payments would accrue at the rate 
of [insert amount]. In the event RMC has not, by no later than 
April 1, 1996, incurred at least $500,000 in costs for those 
activities required by Paragraphs 17 and 19 of the January 10, 
1995, Agreed Order with the Indiana Department of Environmental 
Management (Cause Number A-2521), the entire civil penalty (or 
any unpaid balance) will be due in one lump gim-cm—Mny i ̂  



# thirty days from date of entry of the Consent Decree, 
whichever is earlier. 

After your client has considered this settlement proposal, please 
call either Lee Gelman ((202) 514-5293) or the undersigned. At 
that time we can discuss the civil penalty, covenant not to sue, 
and any other remaining issues. 

Sincerely yours. 

Brian A. Barwick 
Assistant Regional Counsel 

ccrLee Gelman, DOJ 
Jonathon Adenuga, (HRE-8J) 

Brent Marable, (ARD-18J) 
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USE, DISCLOSURE, OR COPYING IS STRICTLY PSOBIBUED AND MAYBE VNUWEVL, IF YOU HAVE RECEIVED THIS 
COMMUNICA TION IN ERROR. PLEASE IMMEDIATELY NOTIFY USATTBENVMSER LISTED DIRECTLY ABOVE. THANK YOU. 

2033264.1 

non-responsive



mY-50-1995 13:48 FROM 9WIDLER Z. BERLIN TO 9131288607474217-^DH P.02 

 
non-responsive



MflY-30-1995 13=48 FROM SOIDLER 2. BERLIN TO 913128860747421706tt P.03 

non-responsive



MRY-30-1S95 13 = 49 FROM SUIDLER 8. BERLIN TO 913128860747421706tt P.04 
• ) 

non-responsive



9 

riPY-30-1995 13:49 FROM BUIDLER 8. BERLIN TO 913128860747421706tt P.05 

A O 
. 

^ 

non-responsive



nPlY-30-1995 13:49 FRQM SUIDLER 8. BERLIN TO 913128860747421706H P. 06 

 non-responsive



riRY-30-ig95 13:50 FROM 3UJIDLER g. BERLIN TO 913128B60747421706tt P.07 

non-responsive



nPY-30-iS95 13 = 50 FROM 5UIIDLER 8. BERLIM TO 91312886074742170611 P. 08 

non-responsive



t1PlY-30-1395 13:51 FROM SbJlDLER S, BERLIN TO 913128860747421706tt P.09 

non-responsive



riflY-30-ig95 13:51 FROM SUIDLER 2. BERLIN TO 9131288b0747421706tt P. 10 

non-responsive



riPlY-3a-lS95 13:51 FROfl SWIDLER & BERLIN TO 913128860747421706tt P. 11 
• 

non-responsive



rifiY-30-1995 13:52 =RCM SWIDLER 2, BERLIN TO 9131268607474217068 P. 11 

 non-responsive



nflY-30-1995 13:52 FROM SUIDLER 8. BERLIN TO 91312B860747421706« P. 13 

non-responsive



A 
SSI UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 
77 WEST JACKSON BOULEVARD 

CHICAGO, IL 60604-3590 

DEC 1 6 1993 

CONFIDENTIAL — FOIA EXEMPT — ATTORNEY-WORK PRODUCT 

non-responsive

non-responsive



r 

non-responsive



0

m

non-responsive



6. Are contaminant releases migrating off-
site? 

( ) Yes; Indicate media. 
concentrations, and level of 
certainty. 

7a. 

( ) 
( ) 

No 
Uncertain 

Are humans currently being exposed to 
contaminants released from the facility? 

{ ) 
( ) 
( ) 

Yes 
No 
Uncertain 

7b. 

8a. 

Is there a potential for human exposure to 
the contaminants released from the facility 
over the next five to 10 years? 

( ) Yes 
{ ) No 
( ) Uncertain 

Are environmental receptors currently 
being exposed to contaminants released 
from the facility? 

{ ) 
( ) 
( ) 

Yes 
No 
Uncertain 

Bb. Is there a potential that environmental 
receptors could be exposed to the 
contaminants released from the facility 
over the next five to 10 years? 

( ) 
( ) 
( ) 

Yes 
No 
Uncertain 

Anticipated Final Corrective Measures 

9. If already identified or planned, v/ould final 
corrective measures be able to be 
implemented in time to adequately 
address any existing or shon-term threat 
to human health and the environment? 

( ) Yes 
( ) No 
( ) Uncertain 

Additional explanatory notes: 

a 

10. Could a stabilization initiative at this facility 
reduce the present or near-term (e.g., less 
than two years) risks to human health and 
the environment? 

( ) 
( ) 
( ) 

Yes 
No 
Uncertain 

Additional explanatory notes: 

11. If a stabilization activity were not begun, 
would the threat to human health and the 
environment significantly increase before 
final corrective measures could be 
implemented? 

O 

( ) 
( ) 
( ) 

Yes 
No 
Uncertain 

Additional explanatory notes: 



Technical Ability to Implement Stabilization 
Activities 

12. in what phase does the contaminant exist 
under ambient site conditions? 

( ) Solid 
( ) Light non-aqueous phase liquids 

(LNAPLs) 
( ) Dense non-aqueous phase liquids 

(DNAPLs) 
( ) Dissolved in ground water or 

surface water 
( } Gaseous 
{ ) Other 

13. 

14. 

Are one or more of the following major 
chemical groupings of concern at the 
facility? 

( ) Volatile organic compounds 
(VOCs) and/or semi-volatiles 

( ) Polynuclear aromatics (PAHs) 
( ) Pesticides 
{ ) Polychlorinated biphenyls (PCBs) 

and/or dioxins 
( ) Other organics 
( ) Inorganics and metals 
( ) Explosives 
( ) Other 

Are appropriate stabilization technologies 
available to prevent the further spread of 
contamination, based on contaminant 
charaaeristics and the facility's 
environmental setting? [See Attachment 
A for a listing of potential stabilization 
technologies.] 

( ) Yes; Indicate possible course of 
aaion. 

15. Has the RFI, or another environmental 
investigation, provided the site 
charaaerization and waste release data 
needed to design and implement a 
stabilization activity? 

( ) 
( ) 

Yes 
No 

If No, can these data be obtained faster 
than the data needed to implement the 
final corrective measures? 

( ) 
( ) 

Yes 
No 

( ) No; Indicate why stabilization 
technologies are not appropriate; 
then go to Question 19. 

Timing and Other Procedural Issues 
Associated with Stabilization 

16. Can stabilization activities be implemented 
more quickly than the final corrective 
measures? 

( ) 
( ) 
( ) 

Yes 
No 
Uncertain 

Additional explanatory notes; 

Can stabilization activities be incorporated 
into the final corrective measures at some 
point in the future? 

17. 

{ ) 
( ) 
( ) 

Yes 
No 
Uncertain 

Additional explanatory notes: 



Conclusion 

18. Is this facility an appropriate candidate for 
stabilization activities? 

{ ) Yos 
( ) No, not feasible 
1^ No, n« required 

Explain final decision, using additional 
sheets if necessary. 

O 

9 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 
77 WEST JACKSON BOULEVARD 

CHICAGO, IL 60604-3590 

Gary Jonesi 
U.S. EPA 
401 M. St., 
Washington, 

REPL^ 
(LE-i;i4S) 

S.W. 
D.C. 20460 

Leslie Williams 
Office of Attorney General 
219 Statehouse 
Indianapolis, IN 46204 

JUN 8 1993 

Joanne Callahan 
U.S. EPA 
5741 Leverett Ct. #373 
Alexandria, VA 22311 

Lee Gelman 
U.S. Department of Justice 
Environment and JJatural 

Resources Division — EES 
1425 New York Ave., N.W. 
Washington, D.C. 20005 

Re: U.S. V. Refined Metals 

Dear Joanne, Lee, Gary, and Leslie: 

Enclosed you will find a new draft of the proposed consent decree 
in U.S V. Refined Metals. This draft is for comment by the 
Plaintiff, the United States, and the proposed Intervening 
Plaintiff, the State of Indiana. 

You will recall that we reached substantial agreement on a 
settlement with Refined Metals at our meeting in Indianapolis on 
April 29. EPA review of the penalty issue and agreement on 
specific language addressing certain federal and state compliance 
issues remain. Since the proposed settlement would address both 
state and federal enforcement actions, this draft attempts to 
address the State's role where the State would intervene just 
prior to or concurrent with the lodging of a signed consent 
decree in federal court. 

Please contact us with your comments as soon as possible, so that 
we may provide the draft to the Defendant expeditiously. We 
understand that the we are under an obligation to report soon to 
the Court that settlement is imminent or to request a trial date. 

Sincf^ely yours, 

Thomas C. Jacobs 
Assistant Regional Counsel 

Brian Barwick 
Assistant Regional Counsel 

cc: Jon Adenuga 
Brent Marable 

Printed on Recycled Paper 



************************************************************* 

6/7/93 
This draft incorporates positions arrived at through negotiations 
and correspondence since 10/28/92. THIS IS A DRAFT FOR COMMENT 
BY USEPA REGION V, USEPA HQ, DOJ, AND IDEM. A new version for 
the Defendant will be prepared after comments. 
************************************************************* 

[IDEM TO ADVISE U.S. EPA ON ANY CHANGES IN REFERENCES TO STATE 
STATUTES/REGS HEREIN.] 

UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

REFINED METALS CORPORATION, 

Defendant. 

CIVIL ACTION NO.,IP902077C 

[JUDGE ] 

CONSENT DECREE 

WHEREAS, Plaintiff, United States of America, on behalf 
of the United States Environmental Protection Agency (hereinafter 
"U.S. EPA"), filed its Complaint on November 21, 1990 in this 
action against Defendant, Refined Metals Corporation (hereinafter 
"Defendant" or "RMC"), pursuant to the Resource Conservation and 
Recovery Act, as amended (hereinafter "RCRA"), 42 U.S.C. 
§§ 6928(a), (g), and (h) and the Clean Air Act (hereinafter 
"CAA"), 42 U.S.C. § 7413(b), alleging that Defendant violated 
requirements of RCRA and the CAA and regulations promulgated 
thereunder, at its facility in Beech Grove, Indiana; 
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"WHEREAS, Plaintifffand Defendant, having recognized 
that settlement of this matter is in the public interest, have 
agreed to the entry of this Consent Decree in order to compromise 
and settle the claims stated in the Complaint against the 
Defendant without further litigation; 

NOW THEREFORE, without adjudication of any issue of 
fact or law, and upon consent of the parties hereto, it is hereby 
ORDERED, ADJUDGED, AND DECREED as follows; 

I. JURISDICTION AND VENUE 

The Court has jurisdiction over the parties and the 
subject matter of this action under Section 3008(a) of RCRA, 42 
U.S.C. § 6928(a), Section 113(b) of the CAA, 42 U.S.C. § 7413(b), 
and 28 U.S.C. §§ 1331, 1345, and 1355. The Complaint states a 
cause of action upon which the Court can grant relief against 
Defendant, pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 
6928(a). Venue is proper under Section 3008(a) of RCRA, 42 
U.S.C. § 6928(a), Section 113(b) of the CAA, 42 U.S.C. § 7413(b), 
and 28 U.S.C. § 1391(b), because the defendant's facility is -
located in this district and because the violations occurred in 
this district. 

II. STIPULATIONS 

Solely for the purpose of this Consent Decree, and 
without any admission of liability by Defendant, the parties 
stipulate to the following: 

A. Refined Metals Corp. is a corporation organized and 
existing under the laws of the State of Delaware. 

B. Defendant is the owner and operator of a lead 
reclaiming facility located at 3700 South Arlington Avenue, Beech 
Grove, Indiana (hereinafter "Refined Metals facility" or 
"facility"). One of the principal aspects of operations at the 
facility involves secondary lead smelting of non-ferrous metals 
and alloys, principally materials containing lead. As the owner 
and operator of the Refined Metals facility. Defendant is 
required to comply with this Consent Decree, RCRA, the CAA, and 
regulations promulgated thereunder. 

C. The Refined Metals facility is a facility that 
contains hazardous waste management units as defined at 40 CFR 
§ 260.10. 
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D. Pursuant to 42 U.S.C. § 6925(e)(1), on November 19, 
1980, Defendant obtained "interim status" to operate its 
hazardous waste piles, in the manner set forth in Part A of its 
RCRA permit application, pending the issuance of a final RCRA 
operating permit. As a result of Defendant's alleged failure to 
comply with Section 3005(e)(2) of RCRA, 42 U.S.C. 6925(e)(2), on 
November 8, 1985, pursuant to 42 U.S.C. § 6925(e)(2), the 
facility's waste piles allegedly lost "interim status." 
Defendant denies these allegations. 

E. Defendant's facility includes the following units 
regulated under RCRA Subtitle C: a series of indoor and a series 
of outdoor waste piles used to store batteries and lead-bearing 
wastes, and a surface impoundment that receives effluent from the 
on-site wastewater treatment unit. 

F. E.P. toxicity analyses conducted by U.S. EPA on 
soil samples collected at the facility indicate that the soil 
samples are characteristic for lead and cadmium. 

G. Hazardous constituents (lead and cadmium) may 
further migrate from the facility into the environment in the 
following potential pathways: 

1. migration of hazardous constituents into an 
aquifer in down-gradient areas that may obtain 
water supplies from that aquifer; and 

2. migration of hazardous constituents into the 
air. 

H. On August 18, 1982, U.S. EPA granted to the State 
of Indiana Phase I interim authorization under Section 3006 of 
RCRA, 42 U.S.C. § 6926, to carry out certain portions of the RCRA 
hazardous waste management program in Indiana. On January 31, 
1986, Indiana received final authority to promulgate such 
regulations presently codified at 329 lAC Article 3.1, previously 
codified at 329 Article 3, 320 lAC Article 3, and 320 lAC Article 
4 and 4.1. 

I. The federally approved State regulations are 
enforceable by the United States pursuant to Section 3008(a)(2) 
of RCRA, 42 U.S.C. § 6928(a)(2). However, the Indiana Department 
of Environmental Management ("IDEM") has the authority to approve 
or disapprove any closure plan under this Decree, so long as 
Indiana is an authorized state, although U.S. EPA may comment on 
and participate in the review of such plans. 

J. Section 109 of the Clean Air Act, 42 U.S.C.§ 7409, 
requires U.S. EPA to promulgate national ambient air quality 
standards ("NAAQS") for air pollutants in order to protect the 
public health and welfare. 



- 4 -

K. In order to achieve the NAAQS within established 
time limits, Section 110 of the CAA, 42 U.S.C. § 7410, requires 
each state to adopt and submit to U.S. EPA for approval a state 
implementation plan ("SIP") which contains procedures for 
regulations for reducing emissions from sources of air pollution 
within the State. Upon approval, a SIP is federally enforceable. 

L. Section 113(b) of the CAA, 42 U.S.C. § 7413(b), 
states that the Administrator of U.S. EPA shall commence a civil 
action for an injunction or for the assessment of a civil penalty 
of up to $25,000 per day of violation, or both, whenever any 
person operating a major stationary source violates any 
requirement of an applicable SIP and such violation continues for 
more than 30 days after the Administrator notified such person of 
a violation. 

M.' On or about July 16, 1982, U.S. EPA approved 325 
lAC 6-1-12, which then became part of the Indiana SIP. See 47 
Fed. Reg. 30972. The rule (subsequently recodified at 325.1 and 
326 lAC) limits emissions of total suspended particulate mattef 
from Refined Metals' blast furnace to .003 grains per dry 
standards cubic foot. 

N. On or about April 19, 1988 U.S. EPA approved 325 
lAC 15-1, part of the Indiana SIP. S^ 53 Fed. Reg. 12896. The 
rule (subsequently recodified at 325.1 and 326 lAC) limits lead 
emissions from Refined Metals' three baghouse stacks as follows: 

M-1 stack 1.132 pounds/hour 
M-2 stack 0.015 pounds/hour 
M-3 stack 0.005 pounds/hour 

0. The federally-approved Indiana SIP, including 326 
lAC 6-1-12 and 326 lAC 15-1, is the "applicable implementation 
plan" within the meaning of Section 113(b) of the Act, 42 U.S.C. 
§ 7413(b), that governs operations at the RMC facility. 

III. PARTIES BOUND 

A. Each signatory to this Decree on behalf of 
Defendant certifies that he or she is fully authorized to enter 
into the terms and conditions of this Decree and to execute and 
legally bind Defendant to this Decree. 

B. This Consent Decree shall apply to and be binding 
upon the United States, the State ot Indiana, and the Defendant, 
Its agents, officers, directors, employees, successors, assigns, 
and all persons, firms, entities and corporations acting under, 
through, or for it, or in active concert or participation with 
it. Further, the Defendant shall be responsible for the acts of 
any of its agents, officers, directors, employees, successors, 
assigns, contractors, and consultants, which violate or cause the 
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Defendant to violate the terms hereof. In the event that 
Defendant proposes to sell or transfer the real property and/or 
any operation subject to this Consent Decree, Defendant, prior to 
transfer of such ownership or operation, shall notify each 
successor in interest of the existence and terms of this Decree, 
and shall notify U.S. EPA, IDEH, the United States Attorney for 
the Southern District of Indiana, and the Assistant Attorney 
General, Environment and Natural Resources Division, U.S. 
Department of Justice, in writing, of such proposed sale or 
transfer, at least two weeks in advance thereof, at the addresses 
set forth in Section XI. 

This Section does not relieve Defendant of its 
obligation to comply with the notice requirements at 40 CFR 
§ 270.72. 

C. Defendant shall provide copies of this Consent 
Decree to all representatives and agents responsible for 
implementing any of the work of this Decree. 

IV. DEFINITIONS 

A. Unless otherwise stated, all terms used in this 
Consent Decree shall have the same meaning as used in RCRA and in 
the regulations promulgated thereunder, at 40 CFR Parts 260 
through 271, and 320 lAC Article 3, and in the CAA, 42 U.S.C. § 
7413(b), 42 U.S.C. § 7602(e), 42 U.S.C. § 7411(a)3.-5, and 325 lAC 
6-1-12 and 325 lAC 15-1. 

B. "Refined Metals facility," "RMC facility," and 
"facility" mean the Facility, as defined at 40 CFR 260.10 and 329 
lAC 3-1-7, located at 3700 South Arlington Avenue, Beech Grove, 
Indiana. 

C. "Responsible agent" means a corporate officer, such 
as a president, secretary, treasurer, or vice-president with 
authority to sign and approve, as defined in 40 CFR 270.11. 

D. "Waste piles" include all indoor and outdoor waste 
piles used for the storage of hazardous waste (which includes 
spent lead-acid batteries) that exist, may have existed, or may 
be created at the RMC facility. 

V. STATEMENT OF PURPOSE 

The objective! of this Decree ar«fis for the Defendant 
to: (1) effectuate the closure of Defendant's indoor and outdoor 
waste piles by submitting a closure plan, and post-closure plan 
if applicable, to IDEM for approval and implementing the plan(s) 
as approved; (2) complete a RCRA Facility Investigation ("RFI") 
to fully determine the nature and extent of the presence of any 
release or the potential for future releases of hazardous waste 
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and/or hazardous constituents from the RMC facility; (3) complete 
a Corrective Measures Study ("CMS") to identify and evaluate 
alternatives regarding the nature and extent of corrective 
measures necessary to prevent or mitigate any migration or 
release of hazardous wastes and/or hazardous constituents from 
the RMC facility; (4) implement the corrective measures selected 
by U.S. EPA; (5) compromise and settle the claims stated in the 
Complaint against the Defendant without further litigation; and 
(6) to achieve and maintain compliance with the Indiana SIP in 
accordance with Section 113(b) of the CAA, 42 U.S.C. § 7413(b). 

VI. COMPLIANCE REQUIREMENTS 

A. Hazardous waste placement, storage, treatment and 
disposal. Defendant ohall oease the plaoomonty atorago, 
treatment and diopoadl of haaardouo waoto in any haaardoua waate 
management unit unleao and until ouch activity is permitted by 
X 

1. Effective immediately upon signing of this 
Consent Decree, Defendant shall not' add, place, 
treat, store, or dispose of any hazardous waste 
material in the existing waste piles, unless and 
until such activity is permitted by IDEM, ii 

2. Immediately upon lodging of this Consent 
Decree, Defendant shall manage the waste 
piles at the facility so as to prevent and control 
wind dispersal, leachate creation, and run-on or 
run-off of leachate, as required by 40 CFR 265.251 
and 265.253, and 329 lAC 3-26-2 and 3-26-4. 

3. Effective immediately upon lodging of this 
Consent Decree, any and all new hazardous waste 
generated at the facility must be stored properly 
and in accordance with RCRA, 40 CFR 268.50. 

B. Closure. 

1. within sixty (60) days of( lodging of this 
Consent Decree, Defendant shall submit to IDEM for 
approval a closure plan for ai^/waste piles and 
the surface impoundment [SEE *] which meets the 
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requirements of 40 CFR Part 265, Subpart G, and 
329 IAC 3-21, and shall concurrently submit a copy 
thereof to U.S. EPA. Within thirty (30) days of 
being notified of any deficiencies in the plan. 
Defendant shall submit to IDEM and U.S. EPA a 
revised closure plan which corrects any 
deficiencies identified by IDEM. Within ten (10) 
days of receipt of IDEM's approval of the closure 
plan. Defendant shall implement the closure plan 
in accordance with the schedule contained therein. 

*[SURFACE IMPOUNDMENT: On the 5/7/93 call, RMC Stated that it 
will attempt to make showings of clean closure for the s.i. (such 
as by sampling through lateral boring) and, if they cannot, we 
will add/retain language regarding closure requirements, 
financial assurance and liability requirements.] 

Within sixty (60) days of receipt of IDEM's 
pproval of the closure plan. Defendant shall, as 
retired by 40 CFR 265.112 and 329 lAC 3-21-3, 
maintain at the facility a full facility closure 
plan, and, if necessary, post-closure plan, which 
provides for closure of all hazardous waste 
management units not included in the closure plan 
under Section VI.B.l. above. 

^ Within sixty (60) days of completion of 
osure of any hazardous waste management unit at 

the facility. Defendant shall submit to U.S. EPA 
and IDEM certifications of closure for such waete 
pile or other hazardous waste unit, from the 
facility owner or operator and an independent 
engineer, in accordance with 40 CFR 265.115 and 
329 lAC 3-21-6. 

C. Financial Assurance and Liabilitv Coverage 
Recniirements. 

1. Within oixty (60) daya of lodging of thia 
Conaont Dooroo and oimultanooualy with aubmittal 
of the olosuro and post-oloouro plane pursuant to 
Sootion VI.B above, tho Defendant ohall aubmit to 
U>S. EPA and IDEM ecrtifieation that it hae 
ootabliehod finaneial aoouraneo meehaniomo for 
elooure and poet-eloouro eare at the faeility 
whieh moot the requirements of 40 CFR 265.143 and 
320 lAC 3-22-4 t—Tho ecrtifieation ohall ineludo a 
dooeription of tho finaneial aoouranee mcehaniom. 

a-i Within oixty (60) daya of lodging of thio 
Conoont Deeroo and simultanoouoly with submittal 
of tho olosuro and poet-eloouro plane pursuant to 
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SGQtion VI.B above, the Dcfondant ohall submit to 
U.S. EPA and IDEM oortifioation that it has 
ootabliohod liability covcrago for tho facility 
whioh moot tho rGquiromcnta of 40 CFR 265.147| 
and 320 lAC 3-22-24 ta#.—Tho oortifioation shall 
includo a doooriptioh of•tho liability covorago. 
Tho Dofondant ohall maintain ouch liability 
oovorago for ao long ao roquirod undor 40 CFR Part 
265 Subpart 11, and 320 lAC 3 22. 

Defendant will e&tablish and maintain 3 ̂ ^ 
compliance with financial assurance and liability 
coverage requirements as necessary as determined 
by IDEM. 

. D. corrective Action. 

1. Within forty-five (45) days of the lodging of 
this Consent Decree, Defendant shall submit to U.S. EPA a work 
plan for a RCRA Facility Investigation ("RFI Work Plan"). The 
RFI Work Plan shall be subject to approval by U.S. EPA and shall 
address all activities outlined in the Scope of Work attached as 
Exhibit A. The RFI Work Plan shall be designed to determine the 
presence, magnitude, extent, and direction and rate of movement 
of any hazardous wastes and hazardous waste constituents, both 
within and beyond the facility boundaries, which wastes or 
constituents originated from hazardous waste management units or 
solid waste management units at the facility. The RFI Work Plan 
shall set forth in detail the manner in which Defendant shall 
determine: (1) the presence or absence of hazardous wastes and 
hazardous constituents on and off Defendant's facility; (2) the 
nature and extent, and the rate of movement of contamination on 
and off Defendant's facility; (3) the possible routes of 
migration of hazardous wastes and hazardous constituents on and 
off Defendant's facility, including characterization of the 
geology and hydrology of the facility which delineates possible 
routes of migration; (4) the extent and potential for migration 
of hazardous wastes and hazardous constituents through each of 
the environmental media; and (5) corrective measure alternatives 
needed to remediate the observed and potential contamination 
originating from the facility. 
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2. In accordance with Exhibit A, the RFI Work 
Plan shall include: 

a. a Project Management Plan; 

b. a Data Collection Quality Assurance Plan 
with supporting graphics and flow charts; 

c. a specific Data Management Plan for each 
site/source or interpretation with cross 
reference; 

d. a Health and Safety Plan; 

e. a schedule for implementation of the RFI 
Work Plan, including preparation and 
submission of preliminary and final reports 
to U.S. EPA; and 

f. a Public Involvement Plan. 

3. Upon review of the RFI Work Plan, U.S. EPA 
shall inform Defendant that the RFI Work Plan has been approved, 
approved as modified by U.S. EPA, or disapproved. Upon receipt 
of U.S. EPA approval or approval as modified of the RFI Work 
Plan, Defendant shall conduct the RFI in accordance with the RFI 
Work Plan, including any U.S. EPA modifications thereto, and the 
schedule contained therein. In the event of U.S. EPA 
disapproval. Defendant shall resubmit within thirty (30) days a 
RFI Work Plan that meets U.S. EPA requirements, including all 
modifications requested and correcting any deficiencies noted by 
U.S. EPA. 

4. Defendant shall submit draft and final RFI 
reports to U.S. EPA in accordance with the schedule contained in 
the approved RFI Work Plan. Within sixty (60) days after U.S. 
EPA approval of the final RFI report. Defendant shall submit to 
U.S. EPA a work plan for a Corrective Measures Study ("CMS Work 
Plan"), which shall inform the U.S. EPA of how Defendant will (a) 
develop and evaluate potential corrective measures for 
remediating contamination at or from the facility so as to 
protect human health and the environment and (b) recommend, where 
appropriate, any corrective measures or alternatives to be taken 
at the facility. The CMS Work Plan shall be prepared in 
accordance with Exhibit B. 

5. Upon review of the CMS Work Plan, U.S. EPA 
shall inform Defendant that the CMS Work Plan has been approved, 
approved as modified by U.S. EPA, or disapproved. Upon receipt 
of U.S. EPA approval or approval as modified of the CMS Work 
Plan, Defendant shall conduct the CMS in accordance with the CMS 
Work Plan, including any U.S. EPA modifications thereto, and the 
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schedule contained therein. In the event of U.S. EPA 
disapproval, Defendant shall resubmit within thirty (30) days a 
CMS Work Plan that meets U.S. EPA requirements, including all 
modifications requested and correcting any deficiencies noted by 
U.S. EPA. 

6. Defendant shall provide draft and final CMS 
reports to U.S. EPA in accordance with the schedule contained in 
the approved CMS Work Plan. Defendant shall complete the CMS and 
shall submit to U.S. EPA the final report on the Corrective 
Measures Study within eight (8) months of the U.S. EPA approval 
of the CMS Work Plan, exclusive of periods of U.S. EPA review. 

E. Corrective Measure Implementation and Public 
Comment and Participation. 

1. Upon approval by U.S. EPA of a CMS Final 
Report, U.S. EPA shall make both the RFI Final Report and the CMS 
Final Report and a summary of U.S. EPA's proposed corrective 
measure(s) and U.S. EPA's justification for selecting the 
proposed corrective measure(s) available to the public for review 
and comment for at least thirty (30) days. 

2. Following the public review and comment 
period, U.S. EPA shall notify the Defendant in writing of the 
corrective measure(s) selected by U.S. EPA. If the corrective 
measure(s) recommended in the CMS Final Report is ̂ qt the 
corrective measure selected by U.S. EPA after consideration of 
public comments, U.S. EPA shall inform the Defendant in writing 
of the reasons for that decision and the Defendant shall modify 
the RFI/CMS based upon public comment if directed by U.S. EPA to 
do so. 

3. The Administrative Record supporting the 
selection of the corrective measure will be available for public 
review at . 

4. U.S. EPA's written notification shall include 
a Corrective Measures Implementation Scope of Work ("CMI Scope of 
Work") which shall become an enforceable part of this Consent 
Decree and be fully incorporated herein as an attachment hereto. 

5. No later than sixty (60) days after receiving 
the foregoing written notification. Defendant shall submit to 
U.S. EPA a Corrective Measures Implementation Program Plan ("CMI 
Program Plan"), which shall be designed to facilitate the design, 
construction, operation, maintenance and monitorihg of the 
corrective measure(s). In accordance with the CMI Scope of Work, 
Exhibit c to this Decree, the CMI Program Plan shall also 
include: 

a. a Program Management Plan; 
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b. a Community Relations Plan; 

c. Design Plans and Specifications; 

d. an Operation and Maintenance Plan; 

e. a cost estimate; 

f. a schedule for implementation of the CMI 
Program Plan, including preparation and 
submission of preliminary and final reports 
to U.S. EPA; 

g. a Health and Safety Plan; and 

h. a Construction Quality Assurance Plan. 

6. Upon review of the CMI Program Plan, U.S. EPA 
shall inform Defendant that the CMI Program Plan has been 
approved, approved as modified by U.S. EPA, or disapproved. Upon 
receipt of U.S. EPA approval or approval as modified of the CMI 
Program Plan, Defendant shall conduct the CMI in accordance with 
the CMI Program Plan, including any U.S. EPA modifications 
thereto, and the schedule contained therein. In the event of 
U.S. EPA disapproval. Defendant shall resubmit within thirty (30) 
days a CMI Program Plan that meets U.S. EPA requirements, 
including all modifications requested and correcting any 
deficiencies noted by U.S. EPA. 

7. Within thirty (30) days after Defendant 
believes it has completed implementation of the selected 
corrective measure(s), Defendant shall submit a CMI Final Report 
to U.S. EPA. Upon review of CMI Final Report, U.S. EPA shall 
inform Defendant that the CMI Final Report has been approved, 
approved as modified by U.S. EPA, or disapproved. In the event 
of U.S. EPA disapproval. Defendant shall resubmit within thirty 
(30) days a CMI Final Report that meets U.S. EPA requirements, 
including all modifications requested and correcting any 
deficiencies noted by U.S. EPA. 

F. Financial Guarantee for Corrective Action. Based 
on the remedy option selected by U.S. EPA, Defendant shall 
prepare a cost estimate for the corrective action and shall 
provide sufficient financial guarantee(s) to fund the corrective 
aetienfor the impXemeatatioh of the ee: 

G. Aaencv Review and Approval of Document Submittals. 

1. In accordance with the requirements of 
Exhibit A and any RFI/CMS/CMI work or program plan requiring 
monthly reports. Defendant shall submit where required to U.S. 
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EPA a report no later than fifteen (15) days after the end of 
each monthly reporting period beginning with the end of the first 
full month following the effective date of this Consent Decree 
which at a minimum shall do the following; 

a. describe the actions which have been 
taken toward, achieving compliance with the Consent 
Decree; 

b. summarize the results of sampling and 
tests and other data received by the Respondent; 

c. discuss all tasks and actions completed 
during the past month, as well as such actions and 
tasks that are scheduled for the next month; and 

d. identify any other elements not completed 
as required and any problems or anticipated 
problems. These reports are to be submitted to 
the U.S. EPA as required by Exhibit A and any " 
RFI/CMS/CMI work or program plan requiring monthly 
reports. 

2. In addition to the reports required by Exhibit 
A and any RFI/CMS/CMI work or program plan requiring monthly 
reports, the Defendant shall provide draft and final plans or 
reports to U.S. EPA as required by and in accordance with the 
terms of this Consent Decree and any plan or report approved 
thereunder. 

3. The reports required under Sections VI.G.l and 
VI.G.2 shall include a certification of compliance or 
noncompliance, as applicable, with any action required by this 
Decree or plan to be taken in the thirty-day period covered by 
the report. If any required action has not been taken or 
completed in. accordance with the Decree or plan. Defendant shall 
notify U.S. EPA of the reasons for the failure, the projected 
date for completion, and the probability of meeting the next 
requirement in the schedule. The notification does not excuse 
arty rtortcompliance unless relief is afforded in accordance with 
Section XXI (Force Majeure). If the compliance status changes 
with respect to any requirements of the Consent Decree, Defendant 
shall also notify U.S. EPA in writing of the change in compliance 
status. 
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All submittals made under this Section shall 
be signed by a responsible agent of the facility under oath and 
shall include the following certification statement: 

"I certify under penalty of perjury that the information 
contained in or accompanying this (submission) (document) is,to 
the best of my knowledge after thorough investigation, true, 
accurate, and complete." 

H. Facility Compliance with RCRA. Defendants shall 
comply with all applicable federal and state requirements under 
RCRA and regulations promulgated thereunder, except that with 
respect to the requirements set forth below, the schedules set 
forth therein shall appl^ 

1. Within thirty (30) days of lodging of this 
Consent Decree, Defendant shall develop and 
implement an inventory system that tracks all 
hazardous waste, and all material for reclamation, 
that is received, generated, or stored, at the 
facility, from the time of receipt or generation 
at the facility to the time of ultimate 
disposition. This inventory system shall include 
a container labelling and tracking system 

icrd. 1 
"1 SUi 

information required 
this paragraph shall be maintained in the 

facility's operating record, as required under 40 
CFR 265.73 and 329 lAC 3-19-4. 
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2. To the extent not provided under Section 
VI.A. 1. above, within thirty (30) days of lodging, 
of this Consent Decree, Defendant shall submit to 
IDEM an inventory of — (a) all hazardous waste, 
and (b) all material for reclamation — that is 
currently at the facility, or which Defendant, 
since November 19, 1980, has treated, stored, or 
disposed of in a hazardous waste management unit 
at the facility. The inventory shall, based on 
best information, include the nature and volume of 
the waste or material, the type of activity 
(treatment, storage, disposal), the manner in 
which the waste or material is or was handled 
(e.g., container, waste pile), and a diagram 
identifying the location of the waste or material. 

3. Elffective immediately upon lodging of this 
Consent Decree, Defendant shall not accept from 
off-site or manage any hazardous waste except as 
specified in Part A of the permit application for 
the facility. 

4. Effective immediately upon lodging of this 
Consent Decree, Defendant shall not accept 
hazardous waste at the facility or ship any 
hazardous waste from the facility unless it is 
manifested in accordance with the requirements of 
40 CFR Part 262, 329 lAC 3-8, unless it is 
exempted under 40 CFR 266.80. 

5. [RMC WILL REVIEW THIS SECTION] Effective 
immediately upon lodging of this Consent Decree, 
Defendant shall not (i) accept at the facility 
from off-site any material for reclamation or for 
storage prior to reclamation or treatment, or (ii) 
crack batteries at the facility, except under a 
U.S. EPA-approved plan to be submitted by 
Defendant and to include the following: 

a. the proposed storage location and method 
for cracking batteries; 

b. safeguards to prevent the release of acid 
or other hazardous constituents into the 
env i ronment; and 

c. the method for collection, storage, and 
neutralization of acid, in accordance with 
the requirements of RCRA. 

6. Effective immediately upon lodging of this 
Consent Decree, as required by 40 CFR 265.31 and 
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329 lAC 3-17-2, Defendant shall maintain and 
operate the facility to minimize the possibility 
of fire, explosion, or any unplanned release of 
hazardous waste or hazardous constituents to air, 
soil, or surface water, which could threaten human 
health or the environment. 

7. Effective immediately upon lodging of this 
Consent Decree, Defendant shall develop and submit 
a detailed waste analysis plan and maintain it on 
file at the facility. 329 lAC 3-16-4. 

8. Effective immediately upon lodging of this 
Consent Decree, Defendant shall test slag 
generated at the facility in accordance with the 
approved waste analysis plan. Defendant shall 
maintain the results of these analyses in the 
facility's operating record. 329 lAC 3-19-4. [IDEM 
WILL REVIEW THIS SECTION] 

' r 

9. Effective immediately upon lodging of this 
Consent Decree, Defendant shall notify the Indiana 
Solid Waste Management Board of any present or 
future storage of hazardous waste in containers 
and/or in waste piles. 329 lAC 3-2-1. 

10. Effective immediately upon lodging of this 
Decree, Defendant shall regularly conduct 
inspections of the entire facility in accordance 
with 40 CFR 265.15(a). and 329 lAC 3-16-3, to 
discover deterioration of containers or equipment, 
releases, malfunctions in monitoring, safety, or 
emergency equipment, and any other condition or 
event which may cause or lead to the release of 
hazardous waste or hazardous constituents into the 
environment or a threat to h\iman health or the 
environment. Within thirty (30) days of lodging 
of this Consent Decree, Defendant shall submit to 
IDEM for review and approval an inspection plan 
and schedule for the facility. Defendant shall 
modify the inspection plan and schedule in 
accordance with any comments received from IDEM, 
within thirty (30) days of approval, the Defendant 
shall implement the approved plan. Defendant shall 
record observations from inspections as required 
by 40 CFR 265.15(b) and (d) and 329 lAC 3-16-6, 
and shall, immediately upon detection, correct any 
problems or potential problems, as required by 40 
CFR 265.15(c) and 329 lAC 3-16-6. 

11. Effective immediately upon lodging of this 
Consent Decree, Defendant shall comply with 
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training requirements at 40 CFR 265.16(a), (b), 
and (c), and 329 lAC 3-16-6 and 3-16-7, and 
maintain at the facility a written description of 
personnel training records and documents, as 
required by 40 CFR 265.16(d) and (e), and 329 lAC 
3-16-6. 

12. Within thirty (30) days of lodging of this 
Consent Decree, Defendant shall develop and file 
the contingency plan required to minimize hazards 
to human health or the environment from fires, 
explosions, or any unplanned sudden or nonsudden 
release of hazardous waste constituents to air, 
soil or surface water. 329 lAC 3-18. 

13. Within thirty (30) days of lodging of this 
Consent Decree, Defendant shall submit to IDEM 
certification that the facility contains all 
equipment required under 40 CFR 265.32 and 329,lAC 
3-17-3, an inventory of the equipment, and a 
diagram of the facility that shows the location of 
each piece of equipment. 

14. Within thirty (30) days of lodging of this 
Consent Decree, Defendant shall provide for 
facility security, in accordance with the 
requirements of 40 CFR 265.14 and 12,9 lAC 3-16-5, 
including the requirement to maintain a fence in 
good repair. 

15. Within sixty (60) days after the lodging of 
this Consent Decree, Defendant shall maintain at 
the facility, and make available to IDEM upon 
request, a written operating record which contains 
the information required under 40 CFR 265.73 and 
329 lAC 3-19-4, and any other information required 
to be included pursuant to this Consent Decree. 

16. Effective immediately upon lodging of this 
Consent Decree, Defendant shall comply with all 
the applicable groundwater monitoring requirements 
of RCRA, 40 CFR 265 Subpart F. 

I. Facilitv Compliance With CAA. 

[THREE OUTSTANDING ISSUES: (1) lead SIP 
approval — in RMC's hands; (2) TSP — RMC has submitted 
modification to IDEM; (3) S02 limits — RMC submitted 5/3/93 
letter to IDEM; IDEM preparing response] 
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1. Defendant shall establish and maintain 
compliance with the CAA and the Indiana SIP within 
twelve months of lodging of this consent Decree. 

2. During the twelve months following the lodging 
of the Consent Decree, Defendant shall comply with 
Section 2(a)(1) of 326 lAC 15-1-2, attached as 
Exhibit E. 

3. Defendant shall submit monthly GEM (continuous 
emission monitoring) reports for sulfur dioxide 
and opacity for stack M-1 to: 

Brent Marable 
U.S. EPA Region V, 5AR 
Air and Radiation Division 
77 W. Jackson 
Chicago, IL 60604 

Data shall be submitted for twelve months. Each 
monthly data submission must be received within 
fifteen days after the end of each month. Data 
shall be in accordance with the requirements of 40 
CFR Part 60.13. Defendant shall begin its CEM 
data submissions within 45 days of the lodging of 
this Consent Decree. ^ 

VII. ADDITIONAL WORK. 

A. Consistent with the objective of this Consent 
Decree, U.S. EPA may determine that certain additional tasks, 
including investigatory work and engineering evaluation, are 
necessary in addition to those required by this Decree and the 
plans and studies required thereby. If U.S. EPA determines that 
such additional work is necessary, U.S. EPA shall request in 
writing that Defendant perform the additional work and shall 
specify the basis and reasons for U.S. EPA's determination that 
the additional work is necessary. 

B. Such requests for additional work shall not be 
incompatible or inconsistent with the reports previously approved 
by U.S. EPA or with closure activities previously approved by 
IDEM, unless it appears at the time the additional work is 
requested that the previous work may not be fully protective of 
human health or the environment. The Defendant shall have the 
opportunity to meet with U.S. EPA to discuss the additional work 
U.S. EPA has requested and propose alternatives. 

C. Defendant shall commence any additional work 
required under this section within thirty (30) days of receipt of 
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U.S. EPA's request, and shall complete such work in accordance 
with an EPA-approved schedule. 

VIII. SUPERVISION BY A PROFESSIONAL ENGINEER. 

All work performed pursuant to this.Consent Decree shall be 
under the direction and supervision of a professional engineer 
and/or geologist with expertise in hazardous waste site 
investigation and remediation. Within seven (7) days of the 
effective date of this Consent Decree, or their retention, 
whichever is later, Defendant shall notify U.S. EPA in writing of 
the name, title, and qualifications of the engineer or geologist, 
and of any contractors or subcontractors and their personnel to 
be used in carrying out the terms of this Consent Decree. U.S. 
EPA retains the right to require Defendant to replace any 
personnel it does not deem qualified to perform the work. 

IX. PROJECT COORDINATORS. 

A. On or before the effective date of this Consent'' 
Decree, U.S. EPA and Defendant shall designate Project 
Coordinators. Each Project Coordinator shall be responsible for 
overseeing the implementation of this Consent Decree. To the 
maximum extent possible, communications between U.S. EPA and the 
Defendant, and all documents, reports, approvals and other 
correspondence concerning the activities performed pursuant to 
the terms and conditions of this Consent Decree, shall be 
directed through the Project Coordinators. 

B. Each party shall provide seven (7) days written 
notice of a change of its Project Coordinator. 

C. The U.S. EPA Project Coordinator shall have the 
authority to halt any RFI/CMS work if, in his or her opinion, the 
work poses a significant threat to human health and the 
environment or if the work being done is not in accordance with 
the Scope of Work or an approved Work Plan. 

D. During the course of implementation of the Consent 
Decree, the Project Coordinators shall, whenever possible, 
attempt to resolve any disputes informally through good faith 
discussion of the issues. 

X. QUALITY ASSURANCE. 

A. Defendant shall use U.S. EPA-approved quality 
assurance, quality control, and chain-of-custody procedures in 
all sample collections and analysis activities. Such procedures 
shall be detailed in the RFI and CMS Work Plans. 

B. Defendant shall make best efforts to ensure 
laboratory quality assurance, to include the following measures: 



- 19 -

1. Defendant shall inform the U.S. EPA Project 
Coordinator in advance which laboratories will be 
used by Defendant. Any agreements with such 
laboratories shall specify that U.S. EPA personnel 
and U.S. EPA-authorized representatives shall have 
reasonable access to inspect the laboratories. 

2. Defendant shall include provisions in all 
laboratory service contracts that: 

a. U.S. EPA and U.S. EPA-authorized 
representatives shall have reasonable access 
to inspect and audit the laboratories; 

b. such laboratories shall perform all 
analyses according to U.S. EPA methods (SW-
846) or other methods approved by U.S. EPA. 
If methods other than U.S. EPA methods are to 
be used Defendant shall, sixty (60) days 
prior to the commencement of analyses, submit 
all protocols to be used for analyses to U.S. 
EPA for approval; 

c. such laboratories shall participate in a 
quality assurance/quality control program 
equivalent to that which is followed by U.S. 
EPA; 

d. a performance audit may be conducted by 
U.S. EPA on the laboratories selected by the 
Defendants unless a U.S. EPA contract-lab is 
selected; 

e. upon request by U.S. EPA, laboratories 
shall perform analysis of a reasonable number 
of known samples provided by U.S. EPA to 
demonstrate the quality of the analytical 
data. 

C. Defendant shall use its best efforts to enforce 
contract provisions with laboratories used pursuant to this 
Consent Decree. 

XI. SUBMITTAL OF DOCUMENTS 

Documents, including reports, approvals, disapprovals and 
other correspondence to be submitted to the United States 
pursuant to this Consent Decree, shall be sent by U.S. certified 
mail to the following addresses, except as stated herein, and 
which are subject to change: 
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A. Three (3) copies of all documents to be submitted to the 
U.S. EPA should be sent to: 

United States Environmental 
Protection Agency 
Region V 
RCRA Enforcement Branch 
77 W. Jackson St., HRE-8J 
Chicago, IL 60604-3590 

Attn: Refined Metals Corp. -
Project Coordinator 

B. One (1) copy [DOES IDEM WANT MORE COPIES?] of all 
documents to be submitted to IDEM should be sent to: 

Thomas Linson, Branch Chief 
Office of Solid & Hazardous Waste 

Management Branch 
Indiana Department of Environmental 

Management 
105 S. Meridian St. 
P.O. Box 6015 
Indianapolis, Indiana 46206-6015 

Attn: Refined Metals Corp. 

C. Documents to be submitted to the Department of Justice 
should be sent to: 

United States Department of Justice 
Environmental Enforcement Section 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

Re:[DOJ case #90-11-2-469] U.S. 
V. Refined Metals 

D. All plans required by this Consent Decree are 
enforceable requirements of this Consent Decree. 

[THE UNITED STATES PROPOSES ADDING THE FOLLOWING SECTION:] 

XII. SAMPLING AND DATA/DOCUMENT AVAILABILITY 

A. Defendant shall make available to U.S. EPA the results 
of all sampling, tests, analyses and/or other data generated by. 



- 21 -

or on behalf of the Defendant within fifteen (15) days after 
receiving the results from the laboratory or in the next report 
under Section VI.G.l and/or Section VI.G.2, but in any event no 
later than thirty (30) days after receiving results from the 
laboratory. 

B. At the request of the U.S. EPA, the Defendant shall 
provide split or duplicate samples to U.S. EPA of any samples 
collected by, or on behalf of, the Defendant. Defendant shall 
notify U.S. EPA not less than seventy-two (72) hours in advance 
of any sample collection activity, provided, however, that 
Defendant shall notify U.S. EPA at least ten (10) days prior to 
any sampling relating to closure required under this Consent 
Decree. U.S. EPA shall provide its own sample containers. 

C. Defendant may assert a confidentiality claim pursuant 
to 40 CFR 2.203(b), if appropriate, covering part or all of the 
information requested by this Consent Decree. Analytical data 
shall not be claimed as confidential by the Defendant. 
Information determined to be confidential by U.S. EPA will be'' 
afforded the protection specified in 40 CFR Part 2, Subpart B. 
If no such claim accompanies this information when it is 
submitted to U.S. EPA, it may be made available to the public by 
U.S. EPA without further notice to the Defendant. If the 
information is determined not to be confidential in accordance 
with Federal laws and regulations, the information may be made 
public by U.S. EPA in accordance with the provisions of 40 CFR 
Part 2. U.S. EPA shall provide written notice to the Defendant 
in the event of any such determination. 

D. Defendant agrees that it shall preserve and make 
available to U.S. EPA for inspection and copying during the 
pendency of this Consent Decree and for a minimum of six (6) 
years after its termination, all records and documents in 
Defendant's possession or in the possession of its divisions, 
employees, agents or consultants or contractors which relate in 
any way to this Consent Decree or to hazardous waste management 
and disposal at the facility. At the conclusion of the six (6) 
year period, and prior to any alienation of such records. 
Defendant shall make them available to U.S. EPA for its retention 
and shall provide copies of any such records to U.S. EPA upon 
U.S. EPA's request. 

XIII. CIVIL PENALTY 

A. Defendant shall pay a civil penalty of to the 
United States of America. The payment shall be made^^form 
of a cashier's or certified check, payable to the "Treasurer of 
the United States of America" within thirty (30) days of lodging 
of this Consent Decree, and shall be tendered to the United 
States Attorney for the Southern District of Indiana, at the 
following address: 
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Thomas Kieper 
Assistant United States Attorney 
Southern District of Indiana 
46 East Ohio Street 
Indianapolis, IN 46204 

At the time of payment, copies of such check shall be sent to 
U.S. EPA and the Department of Justice to the address specified 
in Section XI of this Decree. 

XIV. STIPULATED PENALTIES 

A. The Defendant shall pay the following stipulated 
penalties for each failure to comply with any retirement set 
forth in this Consent Decree, including any deadline in any plan 
required to be submitted and implemented pursuant to Section VI 
of this Consent Decree. 

For purposes of this Consent Decree, three tiers of 
stipulated penalties shall apply; 

1. Tier I noncompliance shall be defined as follows: 
a. failure to commence or complete on time 
corrective measure(s) work pursuant to Section VI 
of this Consent Decree; 
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b. failure to provide on time the financial 
assurance required under this Consent Decree| 
c. failure to provide on time the liability 
coverage (under 329 lAC 3-22-24(a)) [IDEM: should 
this be 3.1-14-24/ per prior conversation?] 
required under this Consent Decree; and 
d. failure to submit on time the RFI Work Plan 
(including QAPjP), CMS Work Plan, or CMI Program 
Plan. 

2. Tier II noncompliance shall be defined as the 
failure to submit on time each of the following 
documents: 

a. any preliminary plans or reports; or 
b. any final plans or reports. 

3. Tier III noncompliance shall be defined as the 
failure to submit any monthly progress report as 
required by the terms of this Consent Decree or comply 
with any requirement of this Consent Decree, not 
described in Sections XIV.A.1 and XIV.A.2, above. 

4. Stipulated penalties for the violations described 
above shall accrue in the following amounts: 

Period of Failure to Comolv Penaltv Per Dav of 
Noncompliance 

Tier I Noncompliance: 

1st through 30th day $ 2,000 
31st through 60th day 4,000 
61st day and beyond 6,000 

Tier II Noncompliance: 

1st through 30th day $ 1,000 
31st through 60th day 2,000 
61st day and beyond 3,000 

Tier III Noncompliance: 

1st through 30th day $ 500 
31st through 60th day 1,000 
61st day and beyond 1,500 

B. If any plan or report required to be submitted to U.S. 
EPA for approval under Section VI herein is disapproved by U.S. 
EPA, then the submission shall be deemed inadequate and a 
violation of this Consent Decree, and shall be subject to 
stipulated penalties beginning thirty days after Defendant 
receives notification from U.S. EPA that the plan or report is 
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disapproved, provided however that if a substitute acceptable to 
U.S. EPA is submitted within the thirty day period, no stipulated 
penalties will be assessed. 

C. All penalties begin to accrue on the day that 
performance is due or a violation occurs, and continue to accrue 
through the final day of correction of the violation. 

D. Stipulated penalties shall accrue during any dispute 
resolution proceeding. Defendant shall pay all accrued sums, 
with interest at the rate set forth at 31 U.S.C. §3717 within 
thirty (30) days of Defendant's failure to file a petition 
pursuant to Section XX.C, or within thirty (30) days of the 
Court's decision. 

E. Stipulated penalties under this Section shall be paid 
within thirty (30) days of receipt of written notification from 
U.S. EPAi such payment to be made in the manner 
prescribecl in Section XIII above unless Defendant invokes dispute 
resolution (Section XX). The written notification shall be 
accompanied by a statement which identifies each instance of 
noncompliance, the date(s) of noncompliance, and the amount of 
payment. The payment shall be accompanied by a statement which 
identifies each instance of noncompliance, the date(s) of 
noncompliance, and the amount of payment. 

—Payment of stipulated penalties shall bo ,madc in the 
manner opacified in Section XIII. [OMITTED BECAUSE DUPLICATES 
EXACT LANGUAGE IN PRECEDING PARAGRAPH.] 

XV. ACCESS TO THE FACILITY AND SAMPLES 

A. U.S. EPA, IDEM, and their respective employees, 
contractors, and authorized representatives, upon presentation of 
proper credentials, are authorized at any reasonable time to 
enter and freely move about all property at the facility for the 
purpose of, inter alia: interviewing the Project Coordinator, his 
designated representative(s) or contractor personnel directly 
involved in RFI field work at the facility; inspecting records, 
operating logs, and contracts related to the performance under 
this Consent Decree; reviewing the progress of the Defendant in 
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carrying out the terms of this Consent Decree; evaluating the 
compliance of the Defendant with the provisions of this Consent 
Decree; conducting such sampling and tests as U.S. EPA or its 
representative deem necessary for evaluating compliance with this 
Consent Decree; using a camera, sound recording, or other 
documentary type equipment for evaluating compliance with this 
Consent Decree; and verifying the reports and data submitted to 
U.S. EPA by the Defendant under this Consent Decree. The 
Defendant shall permit such persons to inspect and copy all 
records, files, photographs, and other writings, including all 
sampling and monitoring data that pertains to work undertaken 
pursuant to this consent decree. In addition. Defendant shall 
insure that such persons have the authority to inspect at all 
reasonable times laboratories used by Defendant or its 
contractors for analyses conducted under this Consent Decree. 

B. To the extent that work required by this Consent Decree 
must be done on property not owned or controlled by Defendant, 
Defendant will use its best efforts to obtain site access 
agreements from the present owner(s) of such property within 
forty-five (45) days of lodging of this Consent Decree. Such 
efforts to secure access shall include the transmission by 
defendants to the property owner of a formal request for access, 
to be sent by certified letter, return receipt requested, within 
the forty-five (45) calendar day period. Any such access 
agreement negotiated with adjacent property owners shall be 
incorporated by reference into this Consent Decree;. Defendant 
shall report fully on its efforts to secure access in its 
reports submitted pursuant to Section VI.G herein. In the event 
U.S. EPA obtains access for Defendant, Defendant shall undertake 
the necessary activities in accordance with this Consent Decree. 

C. This Section in no way limits any right of entry 
available to U.S. EPA or IDEM pursuant to applicable Federal or 
State laws, regulations, or permits, including, but not limited 
to. Section 3007 of RCRA, 42 U.S.C. §6927. 

XVI. RESERVATION OF RIGHTS AMD OBLIGATION 
TO COMPLY WITH ALL LAWS 

A. Plaintiff does not waive any rights or remedies, 
and this Consent Decree is without prejudice to Plaintiff's 
rights and remedies, including, but not limited to; (1) the 
right to impose and/or enforce any permit requirements, including 
corrective action requirements under Section 3004(u) and (v) of 
RCRA, 42 U.S.C. § 6924(u) and (v); (2) the right to take any 
action pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, 42 U.S.C. § 9601 et 
seq., as amended by the Superfund Amendments and Reauthorization 
Act, Pub L. 99-499 (hereinafter "CERCLA"); (3) the right to 
require corrective action pursuant to Section 3008(h) of RCRA, 42 
U.S.C. § 6928(h); and (4) the right to pursue remedies available 
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to the United States for any violation by Defendant of this 
Consent Decree, or of any Federal or State law, regulation, or 
permitting condition, not specifically alleged in the Complaint 
and resolved by this Consent Decree. 

[RMC HAS OBJECTED TO PART 4; NOT RESOLVED] 

B. The execution or performance of this Consent 
Decree by Defendant shall not constitute an admission of any fact 
or legal issue, or of any liability or wrongdoing relating to the 
Refined Metals facility. Defendant expressly reserves the right 
to raise all legal and equitable rights, claims and defenses 
which it may have under RCRA, CAA or any. other legal authority in 
any proceeding initiated by Plaintiff, other than one to enforce 
the requirements of this Consent Decree, and except to the extent 
inconsistent with the terms of this Consent Decree. 

C. This Consent Decree in no way relieves Defendant 
of its responsibility to comply with all applicable Federal, 
State and local laws, regulations, and permit conditions. This 
Consent Decree is neither a permit nor a modification to a 
permit. 

[]. COVENANT NOT TO SUE 

Except as otherwise provided herein, the United States 
covenants not to sue Defendant for relief pursuant, to Sections 
3008(a), (g) and (h) of RCRA, 42 U.S.C. §§§ 6928 (a) ,'(g) , and (h) , 
and Section 113(b) of the CAA, 42 U.S.C. § 7413(b), for the 
violations alleged in the Complaint. 

[RMC IS GOING TO GET BACK TO US ON ITS CONCERNS WITH THE COVENANT 
NOT TO SUE, WHICH CONCERNS MAY RELATE TO SECTION XVI.A.4 AS WELL] 

XVII. PRECLUSION OF CLAIMS AGAINST THE 
HAZARDOUS SUBSTANCE RESPONSE TRUST FUND 

Defendant agrees not to make any claims pursuant to 
Sections 106(b), 111 or 112 of CERCLA, 42 U.S.C. §§ 9606(b), 9611 
or 9612, or any other provision of law, directly or indirectly 
against the Hazardous Substance Response Trust Fund established 
by CERCLA for costs incurred in complying with this Consent 
Decree. Nothing in this Consent Decree shall be deemed to 
constitute preauthorization of a CERCLA claim within the meaning 
of 40 CFR § 300.25(d). 

XVIII. COSTS 

Each party to this action shall bear its own costs and 
attorney's fees. 
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XIX. MODIFICATIONS 

No requirement or provision of this Consent Decree 
shall be modified except upon written agreement by the parties 
and further order of this Court, or upon order by this Court 
under Section XX herein (Dispute Resolution). 

XX. DISPUTE RESOLUTION 

A. In the event that the parties cannot resolve a 
dispute with respect to this Consent Decree, then the 
interpretation advanced by the United States shall be considered 
binding unless Defendant invokes the dispute resolution 
provisions of this Section. 

B. If in the opinion of either party there is a 
dispute with respect to an| obligation imposed by this Consent 
Decree or any plan incorporated therein, that party shall send a 
written notice to the other party which outlines the nature of 
the dispute and suggests a means for its resolution. Any such' 
request shall be followed by a period of informal negotiations 
which shall not extend beyond thirty (30) days from the date when 
the notice was sent unless the parties agree otherwise. 

C. If the informal negotiations are unsuccessful. 
Plaintiff's position shall control unless Defendant files with — 
the court a petition which shall describe the nature of the 
dispute and include a proposal for its resolution. ' Defendant's 
petition must be filed no more than twenty (20) days after 
mailing by overnight of Plaintiff's written notice of 
termination of informal negotiations. Plaintifr ̂  then have 
twenty (20) days to respond to the petition. In any such 
dispute. Defendant shall have the burden of proving that 
Plaintiff's position is arbitrary and capricious, an abuse of 
discretion, or otherwise not in accordance with law. If 
Defendant does not sustain that burden, the United States shall 
prevail. In any instance in which the United States has compiled 
a record documenting a final agency decision, as contemplated in 
Section VI.E of the Consent Decree, any judicial review of the 
agency action shall be on the Administrative Record. 

D. Invocation of the dispute resolution provisions of 
this Section shall not extend or postpone any obligations not 
directly in dispute imposed by this Decree, unless U.S. EPA 
agrees otherwise. Stipulated penalties with respect to a 
disputed matter, if any, shall continue to accrue but payment 
shall be stayed pending resolution of the dispute and payable 
upon any decision adverse to Defendant, in accordance with 
Section XIV (Stipulated Penalties). 
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XXI. FORCE MAJEURE 

A. A "Force Majeure" event for purposes of this 
Decree is defined as any event that is caused by circumstances 
entirely beyond the control of Defendant or any entity controlled 
by or under the common control of Defendant including the 
Defendant's consultants and contractors, and that Defendant could 
not have foreseen and prevented, that delays or prevents the 
performance of any obligation under this Consent Decree. Failure 
to obtain a permit is not a force majeure event. [RMC COMCERM 
OVER STATE PERMITS] 

B. When circumstances are occurring or have occurred 
that can reasonably be anticipated to cause a delay in achieving 
compliance with any requirement set forth in this Consent Decree, 
or in any plan developed hereunder within the time allowed under 
the Decree, whether or not due to a "Force Majeure" event, 
Defendant shall promptly notify U.S. EPA — in no event later 
than five business days (for verbal notification) and ten 
business days (for written notification) after Defendant obtains 
or should have obtained information indicating that a delay 
reasonably can be anticipated to be encountered. The required 
written notice shall include a detailed explanation of the 
precise cause(s) for and anticipated duration of any such delay; 
the measures taken and to be taken by Defendant to prevent or 
minimize the delay; the timetable for implementation of such 
measures; the anticipated date such requirement will be achieved; 
a statement as to whether Defendant is claiming a "Force 
Majeure"; and the bases for Defendant's claim of "Force Majeure". 
The Defendant shall adopt all reasonable measures to avoid or 
minimize any such delay. Failure to notify within the time 
period specified above shall^constitute a waiver of any claim of 
"Force Majeure" with respect to the particular event involved. 
Notification of any delay, in and of itself, shall not extend the 
time allowed for meeting any requirement or excuse the delay or 
payment of stipulated penalties. U.S. EPA shall notify Defendant 
in writing of its agreement or disagreement after receipt of 
Defendant's written notification. 

C. If the United States agrees that a delay is or was 
attributable to a "Force Majeure" event, the parties shall, by 
written agreement, modify the compliance schedule to provide such 
additional time as may be necessary to allow the completion of 
the specific phase of the required activity and/or any succeeding 
phase of the activity affected by such delay, not to exceed the 
actual duration of the delay. 

D. If the United States and Defendant are unable to 
agree as to whether the reason for the delay was a "Force 
Majeure" event, or on a stipulated extension of time, then the 
Dispute Resolution provisions of Section XX shall apply. 
Defendant shall have the burden of demonstrating that the event 
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was a "Force Majeure" event, that the duration of the delay 
caused by such event is or was warranted under the circumstances, 
and that, as a result of the delay, a particular extension period 
is appropriate. 

E. Increased costs of complying with this Consent 
Decree, or Defendant's financial inability to carry out the 
provisions of this Consent Decree, shall not be considered a 
"Force Majeure" event. 

XXII. SEVERABILITY 

The provisions of this Consent Decree shall be 
severable, and should any provisions be declared by a court of 
competent jurisdiction to be unenforceable, the remaining 
provisions shall remain in full force and effect. 

XXIII. EFFECTS OF CHANGES IN STATE AUTHORIZATION 

If prior to the termination of this Consent Decree,' -
the State of Indiana pursuant to Section 3006(b) of RCRA, 42 
U.S.C. § 6926(b), promulgates and adopts corrective action 
regulations which are approved by the federal government, then 
the federally-approved state regulations rather than the federal 
standards shall apply to and be enforceable under this Consent 
Decree unless such standards would require the revision of a Plan 
previously submitted and approved pursuant to Section VI of this 
Consent Decree. 

XXIV. CONTINPING JURISDICTION OF THE COURT 

The Court shall retain jurisdiction to enforce the 
terms and conditions of this Consent Decree and to resolve 
disputes arising hereunder as may be necessary or appropriate for 
the construction or execution of this Consent Decree. 

XXV. TERMINATION 

Once, Defendant judges it has fully complied with all 
of the requirements of this Consent Decree, and is continuing to 
comply with the reporting requirements, if of this Consent 
Decree, it shall submit to U.S. EPA a certification of 
compliance. If U.S. EPA concurs that Defendant has fully 
satisfied the requirements of this Consent Decree, the parties 
shall file a joint motion with the Court to terminate this 
Consent Decree. After passage of 120 days from Defendant's 
submission to U.S. EPA of a certification of compliance. 
Defendant may file a motion with the Court to terminate this 
Consent Decree. U.S. EPA reserves its right to oppose or support 
Defendant's motion. 
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XXVI. NOTICE REQUIREMENTS 

The parties acknowledge that final approval by the 
United States and the entry of this Consent Decree are subject to 
the Public Notice and Comment requirements of 28 CFR § 50.7. 

Date and entered this day of , 1993. 

Judge 
UNITED STATES DISTRICT COURT 

FOR THE PLAINTIFF UNITED STATES OF AMERICA: 

[NAME] Dated 
Acting Assistant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice 

DEBORAH J. DANIELS Dated 
United States Attorney for the 
Southern District of Indiana 
46 East Ohio Street 
Indianapolis, Indiana 46204 

[NAME] Dated 
Assistant Administrator for 
Enforcement 

United States Environmental Protection 
Agency 

VALDAS V. ADAMKUS Dated 
Regional Administrator 
U.S. Environmental Protection Agency 
Region V 
77 West Jackson Blvd. 
Chicago, Illinois 60604 
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LEE GELMAN 
Trial Attorney 
Environmental Enforcement Section 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

Dated 

THOMAS C. JACOBS 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency, Region V 
77 West Jackson Blvd. 
Chicago, Illinois 60604 

Dated 

BRIAN BARWICK 
Assistant Regional Counsel 
U.S. Environmental Protection 
Agency, Region V 

77 West Jackson Blvd. 
Chicago, Illinois 60604 

Dated 
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EXHIBITS 

A. Scope.,of Work for a RCRA Facility Investigation 
Appendix A. Interim Measures Workplan 
Appendix B. Interim Measures Investigation Program 
Appendix C. Interim Measures Design Program 
Appendix D. Interim Measures Construction Quality 

Assurance Plan 
Appendix E. Reports 

B. Scope of Work for a Corrective Measures Study 

C. Scope of Work for the Corrective Measure Implementation 

D. Region V Model RCRA Quality Assurance Project Plan (QAPjP) 

E. LSA Document #90-171(F): Revision of 326 lAC 15-1-2 

F. Refined Metals Corporation: Part A Application 



From: JACOBS, THOMAS (TJACOBS) 
To: BBARWICK 
Date: Thursday, May 20, 1993 1:35 pm 
Subject: refined metals 

Brian: Spoke with Joanne Callahan (OE-RCRA) yesterday, 
Lattimer/Gelman/Adenuga this AM, and Joanne again today. DOJ is 
concerned that we have committed to telling the court soon whtehr 
it can expect settlement or should set a trial date. Joanne 
wants to be absolutely sure that Refined has no possible 
insurance recovery; DOJ stated that we can put language in the 
decree to the effect that we get all or a part of any relevant 
insurance. Also, apparently OE is concerned about the penalty 
structure, because there is draft guidance to the effect that no 
payment plan can exceed three years. DOJ, Jon and I agree that 
this is a different situation and that the balloon is necessary 
to protect against a windfall. I told Joanne today of our need 
for HQ action on the penalty (so we can find out from Refined if 
we have a deal, and then go to the court), and that she should 
contact you (and you could get any RCRA info from Jon, if 
necessary?) in my absence. Conf. call with OE-RCRA, me, DOJ, and 
you (and Jon and Brent if interested), tentatively, June 2, 9:30 
our time: can you make it? We can easily reschedule if you 
cannot. See you June 1. Thanks, Tom 

CC: R5RCRA:JADENUGA 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY m ^ ^ REGIONS 
77 WEST JACKSON BOULEVARD 

CHICAGO. IL 60604-3590 

Kathryn A. Watson, Director REPLY TO TH 
Office of Enforcement I 
Indiana Department of Environmental Management' ^ 
105 South Meridien Street ^' 
P.O. Box 6015 
Indianapolis, IN 46206-6015 ^ 

Re: U.S. V. Refined Metals ^ 

Dear Ms. Watson: 

My staff advises me that the Indiana Department of Environmental 
Management and Indiana Attorney General's Office (collectively 
referred to hereafter as "the State") have agreed under certain 
circumstances to forgo a civil penalty in the settlement of^ 
Federal and State claims against Refined Metals Corporation 
("RMC"). Those conditions, set forth below, are accept^a^le to 
the United States Environmental Protection Agency. 

The State, the United States, and RMC will enter into a three-
party Federal Consent Decree which will include closure and 
corrective action requirements and require the payment of a civil 
penalty solely to the United States. The settlement will be 
structured in a manner designed to ensure that RMC'has the 
financial resources to implement closure and corrective action 
and pay a significant civil penalty. In addition, any stipulated 
penalties collected which are attributable to violations of 
requirements for which the State is authorized will be split 
evenly between the United States and the State. 

With this letter, U.S. EPA considers all of the issues raised in 
earlier correspondence regarding coordination of State and 
Federal enforcement efforts in this matter resolved. This 
correspondence includes letters dated November 10, 1992 (Kathryn 
A. Watson to Tom Jacobs)t November 20, 1992 (Gail C. Ginsberg to 
Kathryn A. Watson); December 23, 1992 (Kathryn A. Watson to Gail 
C. Ginsberg); February 3, 1993 (Gail C. Ginsberg to Kathryn A. 
Watson); and February 12, 1993 (Tom Jacobs to Kathryn A. Watson). 
U.S. EPA loolcs forward to continued cooperation with the state in 
this and other matters. If you have any questions, please 
contact Tom Jacobs of my staff at (312) 353-7448. 

Sincerely yours, 

/ Gail C. Ginsberg 
'(L^ - Regional Counsel 

Printed on Reevded Paoar 



m cc: Rosemary Cantwell 
Leslie Williams 
Ruth Ireland 
Joseph Boyle 
Susan Sylvester 
Jon Adenuga 
Greg Lattimer 
Rett Nelson 

SfeiitiSSE.. 



UNltED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO. IL 60604-3590 

REPLY TO THE y 

CONFIDENTIAL — ATTORNEY WORK PRODUCT — FOIA EXEMPT 

non-responsive

non-responsive



non-responsive



non-responsive



# non-responsive



non-responsive
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Mr. Jeflery S. Hannapel 
Counsel for Refined Metals Corporation 
Andrews and Kurth 
1701 Pennsylvania Avenue, NW 
Suite 200 
Washington, D.C. 20006 

Dear Mr. Hannapel; 

The Environmental Protcotion Agency (EPA) has reviewed the information submitted by Refined 
Metals Corporation (Refined Metals) on November 9,1992, February 10, and April 6,1993, in support 
of its request for a one-year renewal of the case-by-case extension of the land disposal restrictions 
(LOR) effective date applioabto to tho storage of lead-bearing materiale prbrto smelting at the Refirted 
Metals facility in Beech Grove. Indiana. The Agency granted a generic extension of the effective date 
applicable to these materials on June 26,1992 (57 FR 28628). The current extension, which expires 
on May 0,1993, was granted to allow owners and operators time to retrofit existing storage units to 
comply with the containment building standards in 40 CFR Part 264, Subpart DD. As provided in 40 
CFR 268.5(e), EPA may renew the original extension for up to one additional year if each of the seven 
demonstrations required under § 206.5(a) still can be made by the applicant. 

As pari of its evaluation of Refined totals request for a renewal of the current extension, EPA 
also consulted with staff in Region 5 and the Indiana Dopcrtmont of Environmental Management 
(IDEM). It has been brought to our attention that a complaint was filed by EPA, on fvioveinbsr 21, 
1990, alleging that the Refined Metals Beech Grove tactihy tost its interim status on November 9,1985. 
due to its failure to provide adequate finenciel aeeurance per tho rcqurrcmcnts of Section 3005(e}(2} of 
RCRA, 42 U.S.C. § 6925 (e)(2). 

An memorandum slating the basis lor the Oompteint has been provided tjy Mr. Jonathan 
Adenuga of EPA Region 5. One of the conditions for granting an extension under 40 CFR 268.5 is that 
the applicant must have arranged for adequate capacity to manage the waste during the extension. 
Management that does not comply with RCRA requirements does not meet this condition. Here, the 
facility in which the waste would be managed is not permitted and does not have interim status, so that 
the management would vioiate RCRA. For that reason, EPA is proposing to deny the application 
submitted by Refined Metals for a renewal of the current generic extension. 

it is our understanding that EPA Region 5 and IDEM have discussed with Refined firtetals the 
possibility of entenng into a consent decree In wtilch continued use of the existing structure would be 
allowed, for at least some wastes, for a period of time to conduct the phased closure of waste piles 
within the structure, if such a consent decree is entered, any waste management allowed by the 
co'tseni decree could t>e relied upon to help make the demonstration of "adequate capacity to manage 
the waste*, and in those circumstances It may be possible to grant the extension at least in part as ail 
other required demonstrations have been made by Refined Metals However, EPA requests that 
Relined Metals pioviJe its plans for the near and long-term role of this existing structure or other 
planned structure in managing the lead^bearing materials for which an extension renewal is being 
requested. ERA'S review and arralysis of the demonstrations provided by Refined Metals in support of 
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tiie case-by-case extension renewal is enclosed. (See Enclosure 1). The proposed denial would not 
prsclude renewing the application in that case. 

Before making a final determination, EPA is providing Refined Metale with an opportunity to 
commerrt on the proposed action. In order tor EPA to complete our evaluation of the Refined Metals 
application in a timely manner, any comments should be sent within 7 days of the receipt of today's 
correspondence. (See Enclosure 2). If you do not believe that a full response can be made within 7 
days, Refined Metals may wish to withdraw its petition now and submit a tximplete new petition later at 
its convenience or request additional time. 

Please contact Mr. Les Otte or Mr. William Kline, of my staff at (703) 308-8480 and (703) 341-
3631, respectively, if you have any questions on this matter. 

Sincerely, 

Richard J. Guimond 
Assistant Surgeon General, USPHS 
Acting Assistant Administrator 

Enclosures 

oc: George Wyeth, OGC 
Les Otte, WMD 
WIIBam J. Kline, WMO 
Jim Michael, PSPD 
Ken Gigllello, OWPE 
Region 5 RORA Division Director 
Jonathan Adenuga, Region 6 
Rob Hoeischer, Region 5 
Tom Jacobs, Region 5 
Paula Bansch, IDEM 
Jim Gross, IDEM 
Ml. T.W. Freudiguf, Refined Metats Corporation 
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SNCLOSUR£ 2 

Refined Metals' response should be sent to one of the 
following addresses: 

By regular mail: 

Mr. William J. Kline 
U.S. Environmental Protection Agency 
Office of Solid Waste (OS-321-W) 
401 M Street, SW 
Washington, DC 20460 

By over-night delivery, etc.: 

Mr. William J. Kline 
U.S. Environmental Protection Agency 
Office of Solid Waste (OS-321W) 
capacity programs Branch 
2800 Crystal Drive, 7th Floor 
Arlington, VA 22202 
(703) 308-3440 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

DATE: APR 2 1935 ^ 

SUBJECT: Refined Metals Corporation IND 000 718 130 < 
RCRA Containment Building Compliance 

FROM: Karl E. Bremer, Chief / / LAA/y^j ' 
RCRA Permitting Branch I 

TO: Joe Boyle, Chief 
RCRA Enforcement Branch 

This memo transmits RPB's deferral to REB of compliance issues related to the newly 
effective containment building standards for the Refined Metals facility in Beech 
Grove, Indiana. Codified at Subpart DO of 40 CFR 264 and 265, the standards for 
this new RCRA unit became effective on February 18, 1993, but due to a national 
capacity variance for secondary lead smelters, the effective date for these 
facilities with containment buildings is delayed until May 8, 1993. Pursuant to the 
new rule, a facility that plans to manage hazardous waste in a RCRA containment 
building must receive a temporary authorization from U.S. EPA, and if requested, 
secure a variance from the secondary containment requirement by the May 8, 1993, 
deadline. Headquarters has given secondary lead smelters the option of extending 
the current national capacity variance for up to one year on a case-by-case basis. 
If granted, a facility must comply with the new standards by May 8, 1994. 

Because of the ongoing enforcement proceedings between REB and Refined Metals, RPB 
has determined that the LOIS issues and the closure requirements in the Order must 
be resolved before RPB can address any permit issues for the facility's containment 
building. We believe that it is not appropriate for RPB to proceed with permitting 
for this unit at this time, and therefore recommend that REB assume responsibility 
for compliance with the new rule. 

Attached to this memo is Refined Metals' application for a variance from the 
secondary containment requirements under the Subpart DD standards. RPB has elected 
not to respond to this request, and believes that it is more appropriately addressed 
by REB. In addition. Refined Metals has requested from Headquarters a one-year, 
case-by-case extension to the national capacity variance for secondary lead 
smelters. RPB staff are arranging a conference call with Jonathon Adenuga of REB 
and Headquarters to determine whether Refined Metals is eligible for such a 
variance, and if so, the potential impact of the variance on the facility's 
compliance status. 

Questions or clarifications about this matter may be directed to Hak Cho or Rob 
Hoelscher of my staff. 

Attachments 

cc: N. Niedergang (w/o attachments) 
H. Cho (w/o attachments) 
R. Hoelscher (w/o attachments) 
S. Sylvester 
P. Bansch, IDEM 
T. Linson, IDEM 
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Mr. Valdas V. Adamkus 
Regional Administrator 
U.S. Environmental Protection Agency 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

Re: Application for Variance from Secondary Containment 
Requirements for Containment Building Units 
Refined Metals Corporation - Beech Grove, Indiana 

Dear Mr. Adamkus: 

On August 18,1992, EPA promulgated final regulations for containment 
building units under the Resource Conservation and Recovery Act ("RCRA"). 57 Fed. 
Reg. 37194 (1992). These regulations created a new waste management unit 
whereby hazardous waste could be treated or stored without being considered land 
disposal. Refined Metals Corporation ("Refined Metals" or "the Company") hereby 
submits this application for a two-year variance from the secondary containment 
requirements of the containment building regulations for the raw materials storage 
units at its lead recycling facility in Beech Grove, Indiana. 

The final regulations for containment buildings provide that EPA may 
delay the secondary containment requirements for existing units being converted 
into containment building units, provided that the owner or operator of the facility 
demonstrates that the units substantially comply with the applicable containment 
building requirements. Accordingly, facilities with existing hazardous waste units 
that satisfy the applicable containment building requiremeiUs may apply to the 
Regional Administrator by February 18, 1993 for jg^tW-veah variancelronfTfae' 
secondary containment requirements for containment^Btrriding units. 40 C.F.R. 0^ 
§264.1101(b)(4) (as promulgated at 57 Fed. Reg. 37266); see also 57 Fed. Reg. at 
37215. To qualify as a containment building under the final regulations, a unit must 
1) be a completely enclosed, self-supporting structure; 2) have a primary barrier; 3) 

jkhave a liquid collection system; 4) have a secondary containment system; and 5) meet 
r „v4'2''^the "no visible fugitive emissions" standard. By this application. Refined Metals 

requests that it be granted a two-year variance for its raw materials storage units. 

As part of a submission to EPA officials in Washington, D.C. regarding a 
case-by-case capacity extension of the effective date of the land disposal restrictions 
applicable to the storage of lead-bearing raw materials prior to recycling. Refined 
Metals indicated that the existing raw materials storage units were in compliance 
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with the applicable containment building requirements, with the exception of the 
secondary containment requirements. These units are three-walled bins inside an 
enclosed, self-supporting building. The building has reinforced concrete floors with a 
protective covering as a primary barrier. Furthermore, the floors are constructed to 
drain any liquids to a sump for collection and then treatment in the wastewater 
treatment system. The materials stored in these units are handled in a manner to 
minimize fugitive emissions within the building. Accordingly, the containment 
building meets the "no visible fugitive emissions" standard. In addition, the 
Company also prepared a schedule for the proposed retrofitting of the units with 
secondary containment. The schedule is enclosed for your convenience and is hereby 
incorporated in support of this variance request. Accordingly, Refined Metals has 
demonstrated that its storage units substantially comply with the applicable 
containment building regulations, and the facility should be granted a two-year 
variance from the secondary containment requirements for these units. 

On behalf of Refined Metals Corporation, thank you for your time and 
attention regarding this matter. If you have any questions or would like additional 
information, please contact me. 

Sincerely, 

Jeffery 8. Hannapel 
Counsel for Refined Metals Corporation 

JSH/rah 
Enclosures 
cc: Mr. T. W. Freudiger 



Refined Metals Corporation 

Schedule for Containment Building Units 

November 1992 

February 10,1993 

February 18,1993 

June 1993 

August 1993 

July 1994 

December 1994 

February 18,1995 

Submit case-by-case capacity extension 
application 

Submit supplemental information for case-by-
case application. 

Submit application for two-year variance from 
secondary containment requirements for 
containment building units. 

Prepare engineering report on design for 
proposed modification to retrofit existing 
storage units to containment building (i.e., 
secondary containment system) 

Submit permit modification for containment 
building units to state agency. 

Approval from state on permit modification. 

Complete installation of proposed 
modifications. 

Compliance with all applicable containment 
building requirements. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

FEB 0 3 1993: 

Kathryn A. Watson 
Director 
Office of Enforcement . * 
Indiana Department of Environmental Management ^ 
105 South Meridian Street 
P.O. Box 6015 
Indianapolis, Indiana 46206-6015 

Re: United States v. Refined Metals Corporation. 
Docket No. IP 902077 

Dear Ms. Watson: 

Thank you for your December 23, 1992, letter wherein the 
Indiana Department of Environmental,Management ("IDEM") agreed to 
coordinate resolution of its administrative action against 
Refined Metals Corporation ("RMC") with our efforts to resolve 
the above-referenced action. 

Your letter is substantively consistent with our 
understanding of the agreement but there are a couple of points 
which need clarification. Therefore, I have instructed 
Tom Jacobs and Brian Barwick of my staff to prepare, and to 
submit to IDEM for review and comment, a draft document which 
will set forth the terms of the agreement. Once IDEM and Region 
5 are both satisfied that the document reflects the terms of the 
agreement, our respective agencies may concur by signing the 
document. 

Our intent is not to renegotiate the agreement but rather to 
reduce it to writing in one document. As things stand now, in 
order to \|m||^p|tand the agreement. Region 5 and IDEM would have 
to look t^HK, Region's November 20, 1992, letter, inter-agency 
discussiox^^K November 23, 1992, and your December 23, 1992, 
letter. iil|||^\]||^tential for future misunderstanding will be 
greatly re^^ld by inter-agency cooperation now in creating a 
single document setting forth the agreement. 

OV 
PrintBd on Paper 
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Messrs. Jacobs and Barwick will forward the draft document 
to you as soon as possible but by no later than February 12, 
1993. Please contact Mr. Jacobs (312-353-7448) or Mr. Barwick 
(312-886-6620) with any questions concerning this matter. 

Sincerely yours, 

ragion^ Counsel 

cc:fwilliam E. Muno, Acting Director 
Waste Management Division 

David Kee, Director 
Air and Radiation Division 

Kathy Prosser, Director 
Indiana Department of Environmental Management 

Rosemary Spaulding, Deputy Commissioner and General Counsel, 
Indiana Department of Environmental Management * 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
/ \ REGION 5 
\ 77 WEST JACKSON BOULEVARD 

CHICAGO, IL 60604-3590 

REPLY TO THE ATTENTION OF . 

NOV 8 0 

FOIA EXEMPT ~ INTERAGENCY COMMUNICATION 

Kathryn A. Watson 
Director 
Office of Enforcement 
Indiana Department of Environmental Management 
105 South Meridian Street 
P.O. Box 6015 
Indianapolis, Indiana 46206-6015 

Re: U.S. V. Refined Metals 

Dear Ms. Watson: 

We have carefully considered your November 10, 1992, letter 
which sets forth IDEM's request to intervene and share in any 
assessed penalty in U.S. v. Refined Metals. We believe, for the 
reasons discussed below, that intervention and penalty splitting 
are not appropriate in Refined Metals. However, Region 5 is 
committed to working together with IDEM to satisfy your concerns. 
Specifically, we suggest that the Region and IDEM identify and 
discuss other cases currently under development that may be 
appropriate for penalty splitting under Region 5 policy. 

Region 5 Refers that the IDEM administrative action be 
settled with a State administrative consent order and that 
compliance with that order be a requirement in the Federal 
consent decree. A State consent order coordinated with a Federal 
consent decree would afford Refined Metals the comprehensive 
settlement it desires, allow IDEM to specify its own 
requirements, and improve efficiency by avoiding the 
administrative burdens for all parties associated with filing for 
intervention. In addition, while we believe that prospects for 
settlement are good, full litigation of this matter is still a 
distinct possibility and, therefore, if IDEM intervenes, it and 
the Indiana Attorney General must be prepared to expend the 
resources necessary to conduct such litigation. By agreeing to 
the settlement structure we have proposed, IDEM can participate 
in the settlement of this matter, receive a significant penalty 
from Refined Metals, and avoid being inadvertently drawn into 
litigation of this case. In addition, we are willing to discuss 

Printed on Recycled Paper 



language in the Federal consent decree splitting any stipulated 
penalties with the State that may arise under the decree due to 
Refined Metal's failure to comply with the State order. 

In your letter, you requested that the State receive an 
equitable share of any civil penalty assessed against Refined 
Metals and estimated that share to be forty (40) percent based 
upon the amount of work the State has invested in this case. 
While Region 5 recognizes and very much appreciates that IDEM has 
expended resources on this matter, IDEM's activities described in 
your letter are similar to those invested by a State in cases it 
refers to the Region for enforcement. For example, a State 
typically provides evidence to the Region to support the 
violations in a referral. Also, a State has obligations 
regarding closure and permitting, pursuant to its status as a 
RCRA authorized State, that are independent of any requirement of 
the draft Federal consent decree. In that sense, the Federal 
consent decree recognizes the division of RCRA regulatory 
authority with the State and does not impose upon the State any 
additional burden. This is not meant in any way to minimize the 
work the State has done in Refined Metals or any other RCRA case, 
but only to restate the roles our respective Agencies perform. 

Region 5 has previously considered the issue of penalty 
splitting in light of the essential cooperative relationship 
between U.S. EPA and the states pursuant to state authorization. 
The Regional Administrator issued guidance on the subject in 
November 1988, a copy of which is attached. In it, the Regional 
Administrator outlined the criteria for penalty splitting and 
repeatedly identified the posture of appropriate cases. The 
guidance recognized that agreements must be reached early in case 
development — within 60 days of filing of the complaint — so 
that the parties can define their roles and divide the labor 
re(^ired by litigation. Unfortunately, that time has passed in 
this case; at this stage in Refined Metals, the roles of our 
respective Agencies have already been determined and litigation 
responsibilities defined through the course of discovery. 

Because the Region does recognize the State's legitimate 
efforts and needs as a cooperative partner in enforcement, the 
Region is committed to working with IDEM in accordance with 
Region 5 policy to strengthen cooperation and split penalties 
appropriately. It has come to our attention, and IDEM is 
undoubtedly aware, that there are cases currently under 
development that are likely to be appropriate for penalty 
splitting understandings between the State and the Region. Both 
Eric Cohen, Chief, Air, Water, Toxics and General Law Branch, and 
Michael G. Smith, Chief, Multi-Media Branch, Office of Regional 
Counsel, are committed to working with the State to determine 
which of these cases are appropriate for penalty splitting 
agreements and to reach understandings up-front on the division 
of labor in those cases. 



While we regret that U.S. v. Refined Metals is not an 
appropriate case for penalty splitting, we are committed to 
continuing a cooperative partnership with IDEM in this case that 
recognizes IDEM's referral of the case to the Region for 
enforcement, the State's role pursuant to state authorization, 
and the resources of both parties. In addition, it is important 
to note that settlement of this case is not a foregone 
conclusion, and considerable uncertainty lies ahead. Therefore, 
we hope that the State will continue to participate in our 
negotiations with Refined Metals, coordinate settlement of its 
administrative action with settlement of the Federal action 
(which would include payment to the State of a civil penalty of 
not greater than $100,000), and work with Region 5 to identify 
and discuss other cases currently under development that may be 
appropriate for penalty splitting under Region 5 policy. 

We appreciate your cooperation in this matter. Please 
contact Tom Jacobs (312-353-7448) or Brian Barwick (312-886-6620) 
regarding any of these issues. 

Sincerely yours, 

Ginsberg ̂  
Regional Counsel 

cc; Valdas V. Adamkus 
Regional Administrator 

David A. Ullrich 
Acting Deputy Regional Administrator 

William E. Muno, Acting Director 
Waste Management Division 

David Kee, Director 
Air and Radiation Division 

Kathy Prosser, Director 
Indiana Department of Environmental Management 

Rosemary Spaulding, Deputy Commissioner and 
General Counsel, Indiana Department of Environmental 
Management 
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Daniel S. Jacobs, Esquire 
Trial Attorney 
Environmental Enforcement Section 
U.S. Department of Justice 
Washinsrton, D.C. 20530 
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Re: : United States v. Refined Meuis Cj 
Civil AcUon No. IP902077C 

Metals Corporation, 

Dear Dan; 
n ^ fi' 

C U 

As per our discussions and in response to your letter dated June 25,1991, 
please find enclosed a detailed overview of the proposed closure tasks and schedule 
with respect to those areas where lead bearing materials and waste by-products have 
been stored at the Refined Metals Corporation ('"Refined Metals") site. 

In light of the limited time and the need for an exchange of technical 
information between the parties, we are submitting only an overview of the closure 
tasks and schedule at t^s time. We are prepared to submit a formal revised closure 
plan provided the parties are able to reach a conceptual settlement of the above-
captioned proceeding. As you know, the revised closure plan would be submitted to 
IDEM; thus, assuming settlement proceeds, we must involve IDEM in this process. 

We are also enclosing the second set of groundwater analyses which 
confirm that the groundwater has not been impacted adversely by operations. The 
data is important, particularly in light of the Company's desire to resume operations. 

In anticipation of our meeting, now scheduled for 10:00 a.m. (GST), 
July 10,1991, we have identified the following issues for discussion: 

1. Closure Plan Overview 

a. 

b. 

c. 

Tasks. 

Proposed Schedule. 

Financial assurance requirements and the Company's 
request for a waiver. As an alternative, ReHned 
Metals may be willing to satisfy the financial 
assurance requirements provided it can withdraw 
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funds as it completes each closure task. This 
alternative assumes that the closure activities 
contained in the outline are acceptable to the 
regulatory agencies. 

2. Part B PermitA^ ariance 

a. Schedule. 

b. Position of EPA. 

3. Corrective Action 

a. Facilitywide. 

b. Waiver from financial assurance requirements. 

4. Interim Protective Measures for Raw Materials Storage Building. 

a. To be proposed by EPA and discussed by the parties. 

b. Timetable. 

5. Regulatory Status of Drosses, Sludges and Scrap Metal. 

a. Confirm that materials are not a solid waste if not 
mixed with hazardous waste. 

6. Groundwater Monitoring Network. 

a. Adequacy of number and location of wells. 

7. Penalty. 

a. Government's response to Refined Metals' offer 
conveyed by letter dated April 24? 

b. Under separate cover and subject to protective order, 
submission of financial information with respect to the 
"ability to pay" issue. 

c. Factual disputes as to allegations contained in the 
Complaint. 

8. Resume Operations. 
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On behalf of Refined Metals Corporation, we trust that this letter 
addresses the outstanding issues and will result in a productive meeting on July 10. 

RNS^ao 

Enclosure 

cc: 

Sincerely, 

c Robert N. Steinwurtzel 

Counsel to Refined Metals Corporation 

Thomas Jacobs, Esquire 
Mr.T.W. Freudiger 
Thomas R. Lotterman, Esquire 
Mr, JackWaggener 
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REFINED METALS CORPORATION 

BEECH GROVE. IN 

DRAFT CLOSURE OVERVIEW 
MATERIAL STORAGE AREAS 

Closure of the storage areas at Refined Metals Corporation's Beech Grove 
Facility will be taking place while the remainder of the facility is operating. 
Therefore, steps required to close the storage areas will be complicated by ongoing 
smelting operations, which will be occurring in close proximity to the closure areas. 

Lead bearing materials and waste byproducts were stored in areas shown 
on the attached map. They encompass an outside area, surrounding the material 
storage building to the northeast and west. Inside storage is provided by the Material 
Storage Building. 

Refined Metals proposes to close storage areas in a stepwise manner,: 
First, a portion, a quarter or third, of the Material Storage Building will be cleared of 
all process materials, while the remainder of the building will continue to be used to 
store materials. Next, the existing concrete floor and any bin dividers will be 
decontaminated by triple rinsing with a high pressure washer, high efficient 
vacuums, and/or other means. Any associated wastewater created by this process 
will be routed to the existing wastewater treatment plant. Any final rinse will be 
sampled and analyzed for lead, cadmium, and arsenic. Should this rinse sample 
indicate concentrations above levels agreed to by the parties, a fourth rinse will be 
performed and second sample taken. Any defects in the floor which may cause 
damage to the synthetic liner will then be repaired. A three-inch layer of sand will 
then be placed on top of the existing floor. An impervious synthetic liner will be laid 
directly on top of the existing floor. Over the liner will be installed a minimum of a 
six-inch sand layer containing a leachate collection system. In the event that any 
leachate is collected by this system, it will be routed to a sump and then treated on-
site. The final floor layer will be a six (6) inch reinforced concrete slab. When one 
section is complete and ready to be placed back in service, another section of the 
building will be modified. This process will continue until the entire building floor 
has been modified. The end result will be a tank which meets RCRA requirements; 
Refined Metals may also pursue a Part B permit for the building. 
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Once the regulatory approval for this closure has been granted, the 
process of modifying the Material Storage Building Floor should take eighteen (18) 
months. 

After the modincations to the Material Storage Building are completed, 
work will proceed with the outside storage area located to the northeast and west of 
the building. Again, using a sequential approach, a portion of the storage area will 
be triple-rinsed with a high pressure washer. The final rinse will be analyzed for 
lead, cadmium, and arsenic. Should this rinse sample indicate concentrations above 
levels agreed to by the parties, a fourth rinse will be performed and second sample 
taken. The associated wastewater created by this process will be routed to the 
existing wastewater treatment plant. 

Upon completion of the Material Storage Building modiflcationB,the 
triple-rinsing of the outside area should take six (6) months. 

Costs to perform these closure activities are estimated at $250,000. 

2-
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CONFIDKNTIAL COMMUNICATION 
KQH SKri'LKMlSNT PURPOSES ONLY 

April iJ4. IVJ91 

BY HAND 

Daniel S, Jacobs. Esq 
Trial Attorney 
Environmental Enforcement Section 
Environment & Natural Resources Division 
U .S. Department of Justice 
P.O. Box 7811 
Washington, DC 20044 

Re: United States^ v Refined Metals C^rp,, Civil No. IP 90 2077C (S.D. 
Indiana^ _ _ 

Dear Mr. Jacobs: 

On behalf of keiined Mctaia Corporation ("Refined Metaib".i, we sunmii 
the following response to your settlement proposal dated March 8.1991, in which you 
propose that Refined Metals pay a penalty of $3,127,368.00 in order to settle the 
above-referenced matter. 

Refined Metals believes that your penalty demand is unwarranted and 
excessive. The penalty demand is unwarranteo because, as discuaaed below. Refined 
Metals had already corrected or was in the process of correcting the majority of the 
violations alleged in the United States' complaint before that complaint was even 
filed. The remaining alleged violations, to the extent they exist, could be addressed 
by the company after it ascertains the basis of those allegations in future settlement 
discussions. The goyernment's penalty demand ia excessive in light of the fact that It 
is higher than the highest penalty ever imposed by a court, under the most egregious 
circumstances, and is 72 times greater than the average RCRA penalty imposed in 
1989,^ K- J 

Despite tbc unicHaunabk-m .ss (.if the goverrvrnent s penally demand. 
Refined Metal-s is coinmitted to settling this case in order to avoid expending 

M. Lavelle, 'Ennn'ceiuciil and the i :PA." .Natiuiial Law Journal, September 24. 
1990 at 49 
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unneccesary Ume and resourceis uti laigntion. In that end, tlie company proposes 
paying the amount of $^00,000.00 to include all penalties and costs in this case, based 
on the Company's understanding tiiut the projected remedial costs are not of a 
signiilcant amount. The terms of this payment arc outlined below. By offering to pay 
a substantial penalty as well as committing (x) address other unresolved matters at 
the Beech Grove site, the company believes that this settlement proposal more than 
fully rcdreases all of the alleged violations made by the United States in this action. 

I Background 

Refined Metals operates a iead recycling facility in Bench (.Iruve, liMiianw, 
at which valuable lead and other resources are reclaimed from spent lead acid 
batteries and other lead-bearing sci-ap materials. Approximately 80 million spent 
lead-acid batteries are generated nationwide each year. Without lead recycling 
facilities such as the Beech Grove facility, spent lead-acid batteries and other lead-
bearing scrap could pose a significant threat to the environment if disposed of in 
landfills, incinerators, roadsides, abandoned property or waterways. The recycling of 
spent lead-acid batteries and other lead bearing scrap is the most environmentally 
sound disposition of these materials, In fact, due to the dramatic decline, in the 
number of battery recyclers since 1980, RPA is currently developing strategies to 
keep this important industry viable 

The current owners ul Kdined Metals nought the ..wupuJiy from itxiue 
Corporation in March 1984. Since the current ownership purchased the facility in 
1984, it has expended a wmaiderable amount of money for capital improvements. Km 
example, in 1987, ReBned Metals began working on a new waste water treatment 
system which became fully operational in 1989, Tlie system, which coiit 
approximately $750,000 to design and install, coilects and treatw ail process water, 
discharging it into the City's sewer system after treatment. The system also aUows 
the company to perform extensive washdowns of its equipment U> minimize fugitive> 
as well as to collect and treat noii-contacl water The Company has installed new and 
extensive air pollution control deviv vs under current management,. In short, tht 
company has spent a considerable arntAinl of time and resources i.n control emissions 
from the prcKiuftion procease.s of its liccdi < xn*ve facility 

II The Alleged v'iolatiotib tjy Refined Metals 

in its complaint, Ihe f nii^^d States alleges five claims against Refinei! 
Metals; the first claim alleges that the l ompany is operating its Beech Grove facility 
without a RCRA permit; the second claim alleges a failure to submit a closure plan, Ui 
demonstrate financial assurance and to acquire sudden accident liability insurance, 
the third claim alleges twelve violaUons of state regulations; the fourth claim alleges 
releases of hazardous waste requiring corrective action; and the fifth claim ollegci.^ 
violaliuns of the state SIP for loCsl suspended particulate matter and lead 

Refined Metals hod a ln-.idj. coi reeled the iiuiionty o\ those ;j;icgei'. 
violations before the complaint wb.> even filed in this case. For example, 
complaint alleges that the company failed t > submit a closure plan pursuant to lAC 3 
21-3. See Complaint f 41. Yet, prior to the filing of the complaint. Refined Metals 

#
had submitted a closure plan '.o the Suiie oflndiana, in conjunction with its Dart 
application. Similarly, the Toiled Spates nas alleged that Refined Metals failed 

B 
t..-
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demonstrate financial assurauce for closure pursuant to lAC 3-22. Yet, the company 
did so in October 1989, and included this assurance as part of its Part B permit 
application. A groundwater monitoring network was installed in 1900; analyzes of 
samples collected from that system indicate no significant impact on groundwater 
from plant operations. 

Other alleged violauon& were addresiied soon after the complaint was 
filed. The complaint alleges that Refined Metals failed to ac^ire sudden accident 
liability insurance pursuant U) fAC 3-22. Se^ Complaint 142. The company obtained 
insurance in January 1991. 

tether allegations are simply too ambiguous for the company to address at 
this time without further information from the government. For example, the 
government alleges that the co^any caused the release of hazardous wattes into the 
environment. See ComDlaint fl 60, 61. Without knowing whet releases allegedly 
occurred at the site. Refined Metals cannot addreaa those r«l«a«e«. Nonetheless, th« 
company is committed to correct those alleged violations where appropriate, subject 
to cooperation from the United States and iLs agencies. 

In short, Refined Metals is willing to redress whatever violations the 
company has not previously corrected. One example of this commitment is the 
Company's willingness to enclose the blast furnace area under negative pressure and 
direct all fugitives to u baghouse system This willingiMsa afM the earlier efforts 
made to correct alleged violations should serve as evid«t»«« of Refined Meters good 
faith to redress any and all violations that rnay have arisen in the past. 

rn. The Penalty Sough t Against Refined Metals 

In your March 8, 1991 settlement proposal, you propose that KefineU 
Metals pay a penalty of 13,127,368.00 in order to settle this case. The excessiveness 
of tliis settlement demand is patent when rine considers: 

• that the highest RC'RA penalty ever imposed by a court, under the 
most egregious circumstances, is not aa high as the settlement 
amount that the government seeks tn this case; 

• that the overage peiuilty in a RCKA case is approximaieiy 
$43,000.00. 

The government does noi '.ifiLT tiny reasonubte basis for seeking sucn a 
penalty, instead devoting its Bilarch 8 letter to a discuasiun of a purely abatract 
multiplication of days and dollars. Refined Metals believes that any penalty should 
be based upon a pragmatic consideration of the actual threat to human health and 
the environment, the company's good faith in attempting to comply with the state 
and federal statutes and regulations, ihc extent tu which Uie alli^ed violations have 
already been corrected, and the willingnesii of the company to redress any violations 
not previously corrected. To that end, we note that the xnoat recent written 
communication from the Stab' of Indiana diselL>i$c» that IDEM considers the facility 
to currently have interim status. 
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With those considerations in mind. Refined Metals proposes the payment 
of $600,000.00 U) settle this maiUsr. This payment would include ail penalties, fees 
and costs sought by the United States and would be paid over a four-year period. 
Prior to finahzing any agreement, we wouid need to diaeuss tiie scope and coats 
associated with any remedial activities. The initial payment of $100,$00 would be 
remitted within sixty days of settlement. A fixed rate rate of 7 percent would 
be calculated on the running balance over the four-year payiMat sekedule. This 
payment schedule is predicated on cash flow projections caleulated for the company 
over the next four years. 

Refined Metals believes that expending additional time and resources to 
conduct discovery and further litigate the United States' claims will serve only to 
harden each side's position. A prompt settlement will save both jmrties considerable 
time and expense and will allow Refined Metals imiaediately to address the 
government's conceras. With the recent and dramatic decHne in the lead market and 
the projections of difficult economic times ahead for the entire industry, Reined 
Metals wishes to move promptly to pot this matter to rest. 

To this end, the company proposes meeting U> discuss this settlement offer 
at your earliest convenience and, preferably, before depositinns bagin and additional 
discoverv resumes in this action. Please gi ve ua a call at (202) 602-2700 if you wish to 
discuss tnis matter. 

Robert N. Steinwurtaell/ 
riiufiias R. IjoUerrnan 

cc; Mr. T.W. Kreudiger 
Thomas E. Kieper, Esq 
Thomas Jacobs, Esq. 
David Dabertln, Esq, 
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Technical Staffing: 

EPA: Joe Boyle (RGRA) 
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I. General Breakdown of Case Responsibilities 

A. Overall case management responsibilities and 
supervision, and general oversight (Jacobs,D.); U.S. 
Attorney and Court liaison (Kieper); EPA coordination 
and oversight (Jacobs, T.) 

B. Principal contact with Defendant (Jacobs, D.) 

G. Principal negotiator (Jacobs, D.) 

D. Principal contact with IDEM (Jacobs, T.) 

E. Development of Proof (Jacobs, T.; Dabertin) 

F. Selection and preparation of experts (Jacobs, T. & D.) 

G. Litigation support: coordination/budget (Jacobs, D.) 

II. Discovery Responsibilities and Schedule 

A. Offensive Discovery (Jacobs, D.) 
nridShjT IWQ/S-

1. Document Request (Jacobs, D.) (11/30/90) 

a. document review (Jacobs, T.; Boyle/Adenuga) 

2. Inspection (Jacobs, T,)uji'W 

3. Interrogatories (Jacobs, T & D.) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION V 

LITIGATION REFERRAL 

Referral of Civil Action pursuant to Section 3008 of the 

Solid Waste Disposal Act (SWDA), as amended, 42 U.S.C. Sections 

6901-6991(j) also referred to as the Resource Conservation and 

Recovery Act (RCRA). 

Defendants: Refined Metals Corporation, Inc. 

Facility: Refined Metals Corporation, Inc. 
3700 S. Arlington Avenue 
Indianapolis, Indiana 46203 

RCRA ID# IND000718130 
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SYNOPSIS OF CASE 

Refined Metals Corporation, Inc. (RMC) began operation of its 

facility in 1979 as an operator of a secondary lead smelter. RMC 

reclaims lead from spent lead-acid batteries, scrap metal, sludge 

and lead bearing raw materials and processes it into refined lead 

alloys. Spent batteries are stored in waste piles prior to 

processing. Processing takes place by feeding the batteries and 

other lead bearing waste materials into a blast furnace from which 

the melted lead is extracted and formed into lead ingots as the 

final product. 

On August 18, 1980, RMC notified U.S. EPA (EPA) of hazardous 

waste activity as a generator only (Attachment B). On November 

19, 1980, RMC submitted its Part A application (Attachment C) 

identifying the facility as one which treats, stores or disposes of 

hazardous waste. Having submitted a notification and Part A permit 

application, RMC, by operation of law, achieved interim status. 

However, this application RMC submitted did not contain process 

codes or design capacities, for any treatment, storage or disposal 

of hazardous substances nor did it designate the method of 

hazardous waste management (e.g. waste pile, landfill, surface 

impoundment). 

In March of 1984, RMC requested in a letter (Attachment D) to 

EPA a modification of its Part A permit, essentially seeking to 

change its status as a treatment, storage or disposal (TSD) 

facility of hazardous waste to that of a generator. A modified 

Part A application was attached to this letter reflecting this 
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request (See Attachment E). RMC claimed that since neither slag 

produced as a result of the reclaiming process nor emission control 

dust was stored over 90 days at facility, it was not subject to the 

treatment, storage or disposal regulations of RCRA. Moreover, RMC 

alleged that the slag produced by the secondary blast furnace did 

not meet the criteria for hazardous waste for the reason that it 

was not EP toxic. 

In a letter dated April 24, 1984 (Attachment F), EPA responded 

to RMC's request by informing RMC that to change its status from a 

TSD facility to that of a generator it would have to go through 

formal closure of its facility pursuant to the applicable RCRA 

regulations. To date, RMC has not undergone any formal closure of 

its facility. 

The Indiana Department of Environmental Management (IDEM) and 

EPA have conducted several inspections of the RMC facility. State 

inspections conducted in July of 1984 and June of 1985, (See 

Attachments G and H) revealed the presence of hazardous waste 

stored in waste piles at the facility. 

EPA conducted an inspection in February of 1987. (See 

Attachment O). That inspection revealed the presence of gray 

puddles in and around the facility. These gray puddles were 

indicative of lead contamination although samples were not 

collected for analysis during this inspection^''' 

The June 18, 1985 inspection resulted in IDEM issuing an 

l/ At the time of this report additional sampling of facility 
has been scheduled. It is expected to take place in the spring of 
1989. 
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administrative complaint on December 19, 1985, Cause No. N-283 

(Attachment I). IDEM's complaint cited RMC for numerous violations 

of RCRA including a failure to notify .the State of hazardous waste 

storage in containers and waste piles. An answer was filed by RMC 

in this administrative matter (Attachment J); however, to date the 

matter remains unresolved. 

RMC filed a second amended Part A permit application in July 

of 1985 (Attachment K). This Part A application identified storage 

of hazardous wastes in waste piles at the facility. The stored 

waste were listed as corrosive waste and EP toxic for lead with, 

EPA hazardous waste numbers D002 and D008 respectively. 

As a result of a record review of the compliance status of RMC 

with applicable IDEM and RCRA regulations conducted by the IDEM, 

RMC was issued a letter of warning dated March 26, 1987 by IDEM 

specifying that RMC had failed to demonstrate financial assurance 

for closure and had failed to submit proof of liability coverage as 

required for TSD facilities. (See Attachment L). A follow up 

inspection conducted on August 12, 1987 by IDEM uncovered 

additional violations of Indiana law not a subject of this 

referral. (See Attachment M). 

RMC's interim status for storage "In waste piles indicated by 

its second amended Part A application of July 1985 terminated on 

November 8, 1985. This termination came about by operation of law 

^ecause RMC did not certify that the facility was in compliance 

with all applicable financial responsibility requirements of RCRA. 

Specifically, RMC failed to obtain any sudden insurance as required 



for all interim status TSD facilities. Waste piles are not subject 

to the interim status groundwater monitoring requirements. 

Despite its loss of interim status (LOIS), KMC continues to 

operate its facility. Such operation without benefit of interim 

status is a clear violation of RCRA. 

IDEM laboratory results from samples taken from the facility 

on November 21, 1985 (Attachment N) document releases of hazardous 

wastes, specifically lead, arsenic and cadmium into the environment 

in and around RMC's facility. A follow up visual inspection 

conducted by EPA in February of 1987 (Attachment O) confirmed 

storage in waste piles at the facility. Additionally, though 

samples were not taken, the EPA inspector observed grayish looking 

soil and puddles in and around the facility indicative of the 

presence of lead. 

This civil litigation report requests the initiation of a 

civil action against RMC pursuant to Section 3008(a) 42 U.S.C. 

6928(a) of RCRA for violations of Section 3005 42 U.S.C. 6925 and 

the implementing regulations. A corrective action order pursuant 

to Section 3008(h), 42 U.S.C. 6928(h) is also requested here. 

With respect to the Section 3008(h), 42 U.S.C. 6928(h) 

corrective action count, we recommend that the Government seek a 

permanent injunction requiring RMC to do the following: (1) prepare 

and implement a RCRA Facility Investigation/Corrective Measures 

Study; (2) preparation of a plan to cleanup the hazardous waste 

contamination at the site; and (3) comply with all applicable RCRA 

regulations. 



6 

With respect to RMC's Section 3005(e)(2) loss of interim 

status we recommend that the government seek a permanent injunction 

which would prohibit RMC from storing or disposing of additional 

hazardous waste in the waste pile units at the facility, and 

require RMC to (1) submit a closure and post-closure plan for the 

facility, (2) comply with applicable financial requirements through 

closure and post-closure, (3) close, and (4) apply for a post-

closure permit. We also recommend that the Government seek civil 

penalties under Section 3008(a) and/or 3008(g) against RMC for 

operating without a permit after termination of interim status. 

DESCRIPTION OF DEFENDANTS 

RMC, a subsidiary of Exide Corporation, Inc. operates a 

secondary lead smelting facility located in Indianapolis, Indiana. 

(See Dunn and Bradstreet Report attached as Attachment P). RMC 

also is the owner of the property on which the facility is 

situated. (See Title Search Attachment T). RMC's primary business 

is to reclaim usable lead from spent lead-acid batteries, and to 

form the reclaimed lead into ingots. The facility consists of the 

following areas: (1) an indoor process treatment tank used to 

neutralize liquid from batteries, (2) ̂  battery storage area, (3) 

an indoor waste pile - materials warehouse used to store crushed 

batteries, off-specification battery paste, slag and waste 

materials, (4) a baghouse used to collect and store flue gas 



m 
emissions from the blast furnace, and (5) a blast furnace.A 

detailed description and photographs of these areas are provided in 

Attachment O. 

Pursuant to 40 C.F.R. 260.10, the waste piles at RCM 

constitute hazardous waste management units that are used to store 

and treat non-containerized hazardous waste. 

Richard L. Swain is the president of the subsidiary. 

Place of Incorporation: Delaware 

Agent for Service of Process: C.T. Corporation 
1 North Capitol Street 
Indianapolis, IN 46204 

Present Legal Counsel: Judith E. Overturf, Esq. 
Harrison & Moberly 
333 N. Meridan Street 
Indianapolis, IN 46204 

2/ An additional outdoor waste pile consisting of plates and 
groups of lead bearing material was observed during a preliminary 
scoping of anticipated sampling activity in January of 1989. 
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IiEGAL BASIS FOR THE PROPOSED ACTION 

Section 3008(a) of the Solid Waste Disposal Act (SWDA), as 

amended, 42 U.S.C. 6928(a), gives EPA the authority to file suit in 

federal district court for violations of Sections 3001 through 3019 

of SWDA. 

Section 3005(a) of the SWDA 42 U.S.C. 6925(a), directed EPA to 

promulgate regulations requiring each person owning or operating an 

existing hazardous waste treatment, storage or disposal facility to 

have a permit and prohibited the disposal of hazardous waste 

without such permit: 

Not later than eighteen months after the date of 
the enactment of this section, the Administrator 
shall promulgate regulations requiring each per
son owning or operating an existing facility or 
planning to construct a new facility for the 
treatment, storage, or disposal of hazardous waste 
identified or listed in this subtitle to have a 
permit issued pursuant to this Section. Such 
regulations shall take effect on the date provided 
in Section 3010 and upon and after such date the 
treatment, storage, or disposal of any such 
hazardous waste is prohibited except in accordance 
with such a permit. 42 U.S.C. 6925(a). 

Regulations at 40 CFR 270.1(b) prohibited the treatment, 

storage, or disposal of hazardous waste without a permit beginning 

November 19, 1980. 

Under Section 3005(e), 42 U.S.C. %925(e) a facility owner or 

operator would be considered to have been issued a permit prior to 

final disposition of a permit application if he or she met the 

criteria for interim status provided in Section 3005(e)(1)(A)-(C) 

42 U.S.C. 6925(e)(11)(A)-(C): 

(e) Interim Status. — (l) Any person who: 



(A) owns or operates a facility required to have a permit 
under this section which facility: 

(i) was in existence on November 19, 1980 or 

(ii) is in existence on the effective date of statutory or 
regulatory changes under this Act that render the 
facility subject to the requirement to have a permit 
under this section, 

(B) has complied with the requirements of Section 3010(a), 
42 U.S.C. 6930(a) and 

(C) has made an application for a permit under this section 
shall be treated as having been issued such permit until 
such time as final administrative disposition of such 
application is made, unless the Administrator or other 
plaintiff proves that final administrative 
disposition of such application has not been made 
because of the failure of the applicant to furnish 
information reasonably required or requested in order 
to process the application. Section 3005(e)(1)(A)-
(C), 42 U.S.C. 6925(e)(1)(A)-(C). 

The owner or operator could satisfy Section 3010(a), as 

required by Section 3005(e)(1)(B), 42 U.S.C. 6925(e)(1)(B) by 

submitting to EPA (or the authorized state) information concerning 

the facility's location, general activity, and identified or listed 

wastes handled at the facility. As provided in 40 CFR 270.1(b) the 

owner or operator could satisfy Section 3005(e)(1)(C), 42 U.S.C. 

6925(e)(1)(C) by submitting a part of the permit application, 

called "Part A". See generally, 40 CFR Sections 270.10 and 270.70. 

On November 8, 1984, Section 3005(e)(2), 42 U.S.C. 6925(e)(2) 

was added by the Hazardous and Solid Waste Amendments of 1984 to 

prohibit operation of existing land disposal units after November 

8, 1985 (one year after enactment of the amendments) unless the 

owner or operator complied with two requirements: 
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(2) In the case of each land disposal facility which has been 
granted interim status under this subsection before the date of 
enactment of the Hazardous and Solid Waste Amendments of 1984 
(November 8, 1984), interim status shall terminate on the date 
twelve months after the date of the enactment of such Amendments 
unless the owner or operator of such facility; 

(A) applies for a final determination regarding the 
issuance of a permit under subsection (c) for such 
facility before the date twelve months after the date of 
the enactment of such Amendments; and 

(B) certifies that such facility is in compliance 
with all applicable groundwater monitoring and financial 
responsibility requirements. 42 U.S.C. 6925(A)-(B). 

An owner or operator satisfies part of Section 3005(e)(2)(A), 

42 U.S.C. 6925(e)(2)(A) by submitting the second part of the permit 

application, known as "Part B". See Notice of Implementation and 

Enforcement Policy, 50 Fed. Reg. 38946 (September 25, 1985) (Loss 

of Interim Status) (Attachment U). The Part B requirements are 

specified at 40 C.F.R. Sections 270.1(6) and 270.14 thru 270.21 (or 

the equivalent state regulations in the case of an authorized 

state). In addition, the owner or operator must certify that it 

is in compliance with applicable groundwater monitoring (not 

applicable for waste piles) and financial responsibility 

requirements. In this case, Indiana is an authorized state, so the 

applicable financial requirements are found at state regulations 

320 lAC 4.1-22. The applicable liability coverage portions of the 

regulations are appended as Attachment Q. 

In 50 Fed. Reg. 38946 (September 25, 1985), EPA interpreted 

Section 3005(e)(1), 42 U.S.C. 6925(e)(1) to mean that a facility 

may choose to certify compliance with financial assurance 

requirements for individual units rather than for the entire 
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facility. If a facility certifies compliance for some units but 

not for others, interim status is terminated only for those units 

for which no certification was submitted. 

The owner or operator must also submit a closure plan 15 days 

after termination of interim status, as specified in 40 CFR Section 

265.12(c). Interim status for those facilities that did not comply 

with Section 3005(e)(2), 42 U.S.C. 6925(e)(2) of SWDA terminated on 

November 8, 1985 and their closure plan must have been submitted by 

November 23, 1985. 

The statutory provisions which support the additional 

requested relief of preparation and implementation of a remedial 

investigation/corrective action study and preparation of a plan to 

clean up the hazardous waste contamination at the site are found in 

Sections 3008(a) and (h) of SWDA, 42 U.S.C. 6928(a), and (h). 

Section 3008(a) 42 U.S.C. 6928(a) of the SWDA gives EPA the 

authority to file suit in federal district court for violations of 

Sections 3001 through 3019 of SWDA. Section 3008(h), 42 U.S.C. 

6928(h) gives the Administrator, upon a determination that there 

has been a release of hazardous waste into the environment, the 

authority to issue an order requiring corrective action or such 

other response as the Administrator deems necessary. The pertinent 

portions of Section 3008(h), 42 U.S.C. 6928(h) are set out below: 

(1) Whenever on the basis of any information the 
Administrator determines that there is or has been a release 
of hazardous waste into the environment from a facility 
authorized to operate under Section 6925(e) of this title, the 
Administrator may issue an order requiring corrective action 
or such other response measure as he deems necessary to 
protect human health or the environment or the Administrator 
may commence a civil action in the United States district 
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court in the which the facility is located for appropriate 
relief, including a temporary or permanent injunction. 

EUaCENTS OF PROOF AND AVAIIABLE EVIDENCE 

A. Proving a violation of Section 3005(e), 42 U.S.C. 6925(e) 

requires proof of the following elements: 

1. "Storage of hazardous waste" after November 8, 1985 

a. EPA and IDEM inspectors will testify that 
they visited RMC's facility on February 24, 1987 
and saw piles of waste materials stored in the 
materials storage building. Of those materials 
stored, the inspectors will testify that they saw 
battery scraps, off-specification battery paste, 
dust and sludge from the bag house, emission control 
dust (EPA hazardous waste number K069), flue dust 
and dross, and slag from the furnace. 

b. Evidence available includes the inspector's 
affidavit and testimony and RMC's Part A 
Application. (See Attachment R). Photographs are 
also available from the inspection. (See Attachment 
0). 

c. Additional evidence which could be obtained 
through discovery includes testimony by facility 
workers, plant records and waste samples. The 
federal regulations at 40 CFR Part 261.32 (320 lAC 
4.1-6.3) lists wastes which are hazardous. RMC 
currently accepts EPA numbers D002 and 0008. 

d. Witnesses: U.S. EPA Judy Kleiman, IDEM Dave 
Koepper 

Potential adverse witnesses include Ron Widner -
President RMC, Thomas aingham Plant Manager RMC. 

2. The government must prove that the facility did not have 

a final RCRA permit or interim status. The government must prove 

that the facility's interim status was terminated by operation of 

Section 3005(e)(2), 42 U.S.C. 6925(e)(2). An analysis of those 

elements of proof follows in 3 through 5. 

a. After November 8, 1985, EPA and the state reviewed 
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defendant's records and determined that defendant 
submitted a new Part A application in July 1985 but 
has not applied for or received a final permit. 

b. Evidence available includes affidavits or testimony 
from the persons in the state and EPA Regional RCRA 
program who are custodians of records for documents 
submitted pursuant to Section 3005(e)(2), 42 U.S.C. 
6925(e)(2). 

c. Witnesses: EPA custodian of records 
Augusta Bloom 
Information Section 
Program Management Branch, Office of RCRA 
U.S. EPA Region V 

3. The government must prove that the unit or units in 

question at the facility are land disposal units. The term "land 

disposal" is defined in Section 3004(k), 42 U.S.C. 6924(k) to 

include the placement of hazardous waste in units including but not 

limited to a landfill, surface impoundment, waste pile, injection 

well, land treatment facility, salt dome formation, or underground 

mine or cave. This definition encompasses defendant's units. 

a. EPA has reviewed RMC's Part A permit which states 
that the facility stores hazardous waste at its 
facility. EPA and IDEM inspectors also observed the 
storage of hazardous waste in waste piles at the 
facility on February 24, 1987. 

b. Evidence available includes the Part A permit 
application which states that the facility stores 
hazardous waste in waste piles, and affidavits and 
testimony from EPA and IDEM inspectors. (Attachment 
R) . 

c. Witnesses: EPA's Judy Kleiman, IDEM's Dave 
Koepper, EPA Custodian of Part A Permits, Augusta 
Bloom. 

4. "Granted interim status under this subsection before the 

date of enactment of the Hazardous and Solid Waste Amendments of 
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1984". The government must prove that the facility was granted 

interim status under Section 3005(e)(2), 42 U.S.C. 6925(e)(2) 

before November 8, 1984. 

a. EPA reviewed its records and determined that PMC 
submitted its Section 3010, 42 U.S.C. 6930 
notification on August 18, 1980 and its original 
Part A application on November 19, 1980. 

b. Evidence available includes the facility's 
notification under Section 3010(a), 42 U.S.C. 6930 
and its Part A application. (Attachments B 
and C). 

c. Witnesses; EPA Custodian of Records, Augusta Bloom. 

5. That certification for the applicable financial 

assurance requirements was never submitted. 

a. The state reviewed its records and determined that 
RMC never submitted certification of compliance for 
sudden and nonsudden liability coverage, during the 
period from November 8, 1985 to the present. The 
IDEM sent notice of violation in this regard on 
March 26, 1987. (Attachment L). 

b. Evidence available includes testimony by the state's 
financial assurance analyst. 

c. witnesses: Jeffrey Stevens 
Financial Assurance Analyst/Custodian 

of Records 
Indiana Department of Environmental 

Management 

6. No submittal of closure plan. The Government must prove 

that the defendant did not submit to the state a closure plan by 

November 23, 1985. 

a. The State and EPA reviewed their records and 
determined that defendant did not submit a closure 
plan (other than that required to be maintained at 
the facility pursuant to 320 lAC 4.121-3(40 C.F.R. 
Section 265.108)) by November 23, 1985 following the 
loss of interim status. 

b. Evidence available includes affidavits from the 
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record custodians of the state and EPA who are 
designated to received closure plans. 

c. Witnesses: Gladys Beard 
Environmental Protection Assistant 
Program Management Branch, Office of 

RCRA 
Information Section 
U.S. EPA Region V 

B. Claim Under RCRA Section 3008fh): Corrective Action 

Proving the elements necessary to bring a claim for corrective 

action under Section 3008(h), 42 U.S.C. 6928(h) requires proof of 

release of hazardous wastes into the environment. This proof is 

contained in the analyses of the samples taken by IDEM in November 

of 1985. Sampling results which appear as Attachment N, clearly 

show that such hazardous waste was released to the environment. 

Operational activities at this facility include the use of water as 

a dust control measure. The water which comes in contact with the 

waste piles has the potential to leach out lead and other metals. 

This resulting liquid constitutes what is known as leachate. This 

leachate is allowed to flow uncollected onsite contaminating 

extensive areas of the facility. Proof of soil contamination at 

the facility, is contained in the analysis of samples taken by IDEM 

in November of 1985. The soil samples were analyzed for both total 

and EP toxicity metals. The results indicated that samples taken 

from the soil at the RCM Facility were EP toxic for lead. 

m 
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ENFORCEMENT HISTORY 

A. Contact with U.S. EPA 

On August 18, 1980, RMC submitted to U.S. EPA a notification 

of hazardous waste activity pursuant to Section 3010 of RCRA, 42 

U.S.C. 6930 (Attachment B). 

On November 19, 1980, RMC submitted to U.S. EPA its Part A 

application. (Attachment C). Subsequent amendments to the Part A 

were submitted in March of 1984, (Attachment F), and in July of 

1985 (Attachment K). 

In April of 1984, EPA advised RMC that to obtain generator 

status, compliance with the applicable regulations was necessary. 

(Attachment F). 

In February of 1987, U.S. EPA conducted a joint site 

inspection of RMC's facility with IDEM. This inspection confirmed 

(by sight inspection only) releases of hazardous wastes into the 

environment from the facility. (Attachment 0). 

B. Contacts with State government 

On August 18, 1982, the EPA granted to the State of Indiana, 

Phase I Interim Authorization to administer the RCRA, hazardous 

waste program as provided by Section 3006(b)(1), 42 U.S.C. 

6926(b)(1) of RCRA and 40 CFR Part 123*, Subpart F (now Part 271, 

Subpart B). Indiana initially received final authorization on 

January 31, 1986. (On May 2, 1986, Indiana submitted a program 

revision identifying a change in the State agency implementing the 
I 
Federally approved hazardous waste management program. Approval of 

the new state agency, the Indiana Department of Environmental 
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Management (IDEM), was published in the October 31, 1986, Federal 

Register. (Vol. 51, No. 211.) Final Authorization for Indiana 

became effective on December 31, 1986. Indiana is not authorized 

to enforce any HSWA requirements, under Section 3006(g) of RCRA, 42 

U.S.C. Section 6926(g). 

Effective June 30, 1988, the Indiana provisions found at 320 

lAC 4.1 were recodified and replaced by 329 lAC 3. See Indiana 

Register. Volume II, Number 10, July 1, 1988. 

Final authorization requires that the State impose upon 

hazardous waste management facilities, interim status standards 

that are substantially equivalent to the federal regulations 

adopted pursuant to Sections 3004 and 3005 of RCRA, 42 U.S.C. 6924 

and 6925. 

On December 18, 1981 a routine interim status inspection was 

conducted, in which defendant was cited for violations of TSD 

requirements. 

On February 26, 1982, a TSD facility inspection was conducted 

which resulted in the issuance of a notice of violation (NOV) to 

KMC on April 13, 1983. This NOV cited violations detected during 

the February 26, 1982 inspection. 

On July 13, 1984 a pre-closure irispection was conducted. 

On June 18, 1985 an inspection was conducted at the facility 

that resulted in several violations being cited, including a 

failure to notify the state of existing waste pile units. As a 

result of this inspection, an administrative complaint was issued 

by IDEM (cause number N-283, Attachment I) citing, among other 
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things, storage of hazardous waste in piles that had not been 

previously identified. RMC filed its answer to this complaint in 

January of 1986. (Attachment J). 

On March 26, 1987 a warning letter was sent to RMC regarding 

its noncompliance with financial assurance requirements for TSD 

facilities. 

On August 12, 1987 IDEM conducted a facility inspection and 

determined that violations cited in the administrative complaint N-

283 were still present as well as additional violations of 

applicable state regulations not a subject of this referral. 

RELIEF REOUESTED 

With respect to the Section 3008(h), 42 U.S.C. 6928(h) claim 

for corrective action, the Agency seeks a permanent injunction which 

would require RMC to immediately prepare and implement a RCRA 

Facility Investigation/Corrective Measures Study and prepare a plan 

to clean up hazardous waste contamination at the site. 

Section 3008(h), 42 U.S.C. 6928(h) of RCRA authorizes the Court 

to issue an order requiring defendants to take "corrective action" 

wherever there is evidence that a release of hazardous substances to 

the environment has occurred. The presence of the hazardous 

substances in the soil in and around the facility demonstrates that 

such a release has occurred. Furthermore, it is possible that the 

released hazardous constituents could move to surface water 

discharge points, or leach into the groundwater. 

In addition to the right to seek "corrective action" injunctive 
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relief pursuant to Section 3008(h), 42 U.S.C. 6928(h) RCRA also 

affords the court broad injunctive powers to enforce the interim 

status regulations. Section 3008(a)(1), 42 U.S.C. 6928(a)(1) 

provides that when EPA determines that any person has violated or is 

violating Subtitle C of RCRA or regulations promulgated thereunder, 

EPA "may commence a civil action in the United States District Court 

in the district in which the violation occurred for appropriate 

relief, including a temporary or permanent injunction." 42 U.S.C. 

Section 6928(a) 

With respect to the Section 3005(e)(2), 42 U.S.C. 6925(e)(2) 

loss of interim status violation, the Agency seekis a permanent 

injunctions*^ which would prohibit RMC from storing or disposing of 

additional hazardous waste into waste pile units at the facility and 

require RMC to (1) submit a closure and if necessary a post-closure 

plan, (2) comply with applicable financial requirements through 

closure and if necessary, post closure, (3) close the waste pile 

units, and (4) apply for a post-closure permit if necessary. 

3/ Given the limited amount of sampling done at the site, a 
motion for a preliminary injunction would be premature at this time, 
if irreparable harm were considered necessary to go forward with the 
motion. However if additional sampling should indicate groundwater 
contamination at the site, a motion for a preliminary injunction 
should be considered. 

4/ Since RMC did not certify compliance with the financial 
assurance requirements of Section 3005(e)(2) of RCRA prior to 
November 8, 1985, they can not obtain interim status for the waste 
pile unit(s). Therefore by operation of law they must stop storing 
or disposing of hazardous waste in waste piles. Judicial action 
seeking enforcement of the statutory regulations is therefore 
judicially more efficient than a preliminary injunction action 
requiring RMC to stop. However, coupled with evidence of releases 
into groundwater (see footnote 1) a preliminary injunction action 
should be considered. 
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Finally, the Agency also seeks civil penalties under 3008(a) 

and/or (g) against RMC for operating without a permit. 

PENALTIES 

The Agency recommends that a civil penalty be assessed against 

RMC in the amount of up to $25,000 per day beginning November 9, 

1985 pursuant to RCRA Section 3008(g), 42 U.S.C. 6928(g). This 

maximum penalty is justified because the violation is major and the 

extent of deviation from the statutory or regulatory requirement is 

major, and because RMC did not certify compliance with financial 

assurance requirements. A penalty calculation for settlement 

purposes is appended as Attachment S. 

SIGNIFICANCE OF REFERRAL 

Seeking judicial enforcement against RMC is in accord with the 

Agency strategy issued on October 16, 1985 to implement Section 

3005(e)(2), 42 U.S.C. 6925(e)(2) regarding the termination of 

interim status of land disposal facilities. RMC operates and 

continues to operate its waste pile units even though it has lost 

interim status. Of greater significance, however, is the documented 

release of hazardous substances in and around the facility. Such a 

release provides a significant threat to human health and the 

environment. The Government's action with regard to relief 

requested pursuant to Section 3008(h), 42 U.S.C. 6928(h) of RCRA, if 

successful, could have precedential importance. 
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LITIGATION STRATEGY 

A. Jurisdiction and Venue 

Jurisdiction is based on Section 3008(a) of RCRA, 42 U.S.C. 

Section 6928(a) and 28 U.S.C. Sections 1331, 1345 and 1355. 

Pursuant to 28 U.S.C. Section 1391(b) this civil action may be 

brought in the Southern District of Indiana, which is the district 

in which RMC resides and where the claim arose. 

B. Potential for Summary Judgement 

This case represents a high likelihood of success on a motion 

for summary judgement. There is no genuine issue of fact regarding 

the facility continuing to dispose of hazardous waste at the waste 

pile or defendant's failure to obtain sufficient liability insurance 

prior to November 8, 1985. However, as stated in defendants answer 

to IDEM's administrative complaint, RMC still maintains that it 

incorrectly characterized itself as treatment, storage disposal 

(TSD) facility and should only be a generator of hazardous waste. 

RMC bases this on the fact that originally it only generated EPA 

hazardous waste number K069. It claims that since this was a 

recyclable product and generated and disposed of as part of 

production, it was exempt from being a RCRA regulated TSD facility. 

While this argument may have some merit, it is irrelevant due to 

RMC's July 3, 1985 Part A modification in which RMC affirmatively 

states that it stores EPA hazardous wastes designated numbers D002 

and D008 in waste piles at the facility. 

C. Settlement Potential 
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The case has a medium potential for settlement. Settlement is 

probably contingent upon defendant's willingness to expend funds 

necessary to take whatever corrective action may be necessary to 

clean up releases of hazardous substances at the site, and the 

impact closing the waste pile units would have upon the continuing 

operation of defendant's business. Since at this time the extent of 

contamination as well as the impact of closing the waste pile units 

on RMC's business operation is unknown, the probability of 

settlement at this stage is speculative. Defendant however, is 

likely to litigate whether its failure to obtain adequate insurance 

coverage is a defense to any penalty assessment, as well as whether 

the relief requested by the Government pursuant to a violation of 

Section 3005(e)(2), 42 U.S.C. 6925(e)(2) and 3008(h), 42 U.S.C. 

6928(h), 42 U.S.C. 6928(h) of RCRA is available. Defendant is also 

likely to litigate whether a release has occurred from its facility. 

D. Discoverv 

Discovery will be necessary to determine the nature of any 

efforts defendant may have made to obtain insurance coverage. 

Discovery will also be necessary to determine if the facility had 

insurance not registered with the state. Additional sampling of the 

soil and groundwater in and around the site should be requested. 

Also, interrogatories and requests for admission will be needed 

to obtain additional information concerning the violation of Section 

p008(h) of RCRA and if possible, admissions as to the elements of 

this case. 

E. Anticipated Defenses and Government Response 
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The defendant is most likely to assert the same position in its 

answer in the pending administrative matter with IDEM; that it made 

a mistake in filling out the Part A application and that it is only 

a generator of hazardous substances and therefore exempt from TSD 

regulations. While appealing, this defense is not a legal defense 

given the Part A modification mentioned in Paragraph B above. 

Similarly, defendant may also attempt to argue that the 

American Mining Congress decision ("AMC") American Mining Congress 

V. EPA. 824 F.2d 1177 (D.C. Cir. 1987, exempts them from the 

regulatory process of RCRA for their K069 waste since this waste is 

recycled. AMC invalidated EPA's authority to regulate secondary 

materials reused within an industry's ongoing manufacturing process. 

EPA however has interpreted this ruling in 53 Fed. Reg. 519, January 

8, 1988 (See Attachment W) to not include waste stored after use as 

is the case with the RMC operation. Moreover since the RMC 

operation is not closed loop system, (i.e., materials pass in a 

continuous stream or flow from production process to another, the 

AMC decision would not be applicable. See AMC at 1191 n.20. 

Resource Needs 

It is reasonable to expect a full civil trial of this matter. 
A 

The resources needed to prepare for and complete a trial of this 

matter would likely reguire six to twelve months each of attorney 

and EPA technical assistance time. The case plan (Attachment V) 

list the anticipated schedule. 
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UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA 
Plaintiff, 

V. 

REFINED METALS CORPORATION, INC. 
Defendant. 

CIVIL ACTION NO. 

COMPLAINT 

Plaintiff, the United States of America, by the 

Attorney General of the United States, and at the request of the 

Administrator of the United States Environmental Protection 

Agency ("EPA"), alleges as follows: 

NATURE OF THE ACTION 

1. This is a civil action for injunctive relief and 

for the imposition of civil penalties brought pursuant to Section 

3008 of the Resource Conservation and Recovery Act ("RCRA"), 42 

U.S.C. Section 6928, arising from defendants' continued operation 

of waste piles without a permit or other legal authority, and 

defendants' violation of the financial assurance requirements. 

The complaint also seeks an injunction to require defendant to 

take corrective action to remedy problems caused by the release 

of hazardous wastes into the environment from defendant's 

facility. 
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JURISDICTION AND VENUE 

2. This court has jurisdiction over this action 

pursuant to 42 U.S.C. Section 6928 and 28 U.S.C. Sections 1331, 

1345 and 1355. Venue is proper in the Southern District of 

Indiana because the violations occurred here. 

REQUIRED NOTICE 

3. Notice of the commencement of this action has been 

given to the State of Indiana pursuant to Section 3008(a)(2) of 

RCRA, 42 U.S.C. Section 6928(a)(2). 

STATUTORY AUTHORITY 

4. The Resource Conservation and Recovery Act of 1976 

("RCRA"), 42 U.S.C. Section 6901 ̂  seq., established a 

comprehensive federal regulatory program applicable to the 

generation, transportation, storage, treatment and disposal of 

hazardous waste. 

5. Section 3010 of RCRA, 42 U.S.C. Section 6930, and 

its implementing regulations required all persons who generate, 

transport, treat, store or dispose of hazardous waste to notify 

U.S. EPA of such activity by August 18, 1980. 

6. Section 3005(a) of RCRA, 42 U.S.C. Section 6925(a), 

prohibits the operation of any hazardous waste facility except 

in accordance with a permit. Section 3005(a) of RCRA, 42 U.S.C. 

6925(e), further provides that a hazardous waste facility that 

was in existence on November 19, 1980 may obtain "interim status" 
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to continue operating until final action is taken by EPA or an 

authorized State with respect to its permit application, so long 

as the facility satisfies certain conditions specified in that 

section. Those conditions include filing a timely notice with 

U.S. EPA that the facility is treating, storing, or disposing of 

hazardous waste and filing an application for a hazardous waste 

permit. 

7. Section 3005(e)(2) of RCRA, 42 U.S.C. Section 

6925(e), provides that by November 8, 1985, the owner or operator 

of a "land disposal facility" that was granted interim status 

shall: (a) apply for a final determination of its permit 

application and (b) certify that the facility is in compliance 

with all applicable groundwater monitoring and financial 

responsibility requirements. Section 3005(e)(2) also provides 

that the failure to meet these requirements on or before November 

8, 1985 shall result in the automatic termination of the land 

disposal facility's interim status. 

8. Section 3008(h) of RCRA, 42 U.S.C. Section 6928(h), 

provides that whenever the Administrator determines that there is 

or has been a release of hazardous waste into the environment 

,from an interim status facility, the Administrator may commence a 

civil action seeking an injunction to require that corrective 

action be undertaken. 

APPLICABLE REGULATIONS 

9. Section 3004 of RCRA, 42 U.S.C. Section 6924, 

authorized the Administrator of U.S. EPA to promulgate 
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regulations establishing performance standards for interim 

status facilities. These regulations are codified at 40 CFR Part 

265. 

10. Section 3006 of RCRA, 42 U.S.C. Section 6926, 

authorizes U.S. EPA to approve state regulations that are 

substantially equivalent to the federal interim status 

regulations. After such approval, the state regulations are 

enforced by EPA and the State in lieu of the federal regulations 

pursuant to Section 3008(a)(2) of RCRA, 42 U.S.C. Section 

6928(a)(2). 

11. On August 18, 1982, U.S. EPA granted Indiana Phase 

I interim authorization to promulgate interim status regulations. 

On January 31, 1986, Indiana received final authority to 

promulgate interim status regulations. Accordingly, citations 

herein to applicable interim status regulations are to the 

regulations promulgated by Indiana. 

12. Pursuant to Section 3005 of RCRA and the 

implementing regulations, owners and operators who have interim 

status to operate under Section 3005(a) of RCRA in the State of 

Indiana must comply with the standards and requirements of 

Chapter 320 of the Indiana Administrative Code ("lAC"), Article 

4.1-22 in operating facilities for the treatment, storage or 

disposal of hazardous waste. 

13. Pursuant to 320 lAC 4.1-22-24, owners and 

operators of hazardous waste facilities must meet certain 

I 

f 
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financial responsibility requirements to establish financial 

assurance for liability to third parties. 

14. Pursuant to 320 lAC 4.1-21. et seq., owners and 

operators of hazardous waste facilities must develop a written 

"closure plan" that sets forth the steps necessary to close the 

facility in a manner that will minimize or eliminate post-

closure escape of hazardous material and will minimize the amount 

of post-closure maintenance required. Under 40 CFR Section 

265.112(c)(1) and (d)(3), and 320 lAC 4.1-21-3, the "closure 

plan" must be submitted to U.S. EPA and the State of Indiana no 

later than 15 days after termination of interim status. 

DEFENDANTS 

15. Refined Metals Corporation, Inc. ("RMC") a 

Delaware corporation, owns and operates a hazardous waste storage 

facility in Indianapolis, Indiana (the "RMC facility"). 

16. In the course of the operation of the RMC 

facility, defendants store "hazardous waste" within the meaning 

of 320 lAC 4.1-1-6. 

17. As required by 42 U.S.C. Section 6930, on August 

18, 1980 RMC notified the U.S. EPA Administrator that the 

facility was treating, storing, or disposing of hazardous wastes. 

Thereafter, as mandated by 42 U.S.C. Section 6925(a) and 40 CFR 

Section 270.10, on November 19, 1980, RMC submitted Part A of an 

application for a permit to treat, store, or dispose of hazardous 

waste at the facility. 
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18. By virtue of the notification to the U.S. EPA 

Administrator and the submission of the Part A application, RMC 

was accorded "interim status" by operation of law pending final 

administrative disposition of its permit application, which 

allowed it to operate its waste disposal facility pursuant to 42 

U.S.C. Section 260.10. 

APPLICABILITY OF RCRA TO DEFENDANT 

19. RMC is a "person" within the meaning of Section 

1004(15) of RCRA, 42 U.S.C. Section 6903(15), and 40 CFR Section 

260.10. 

20. The wastes stored and disposed of by RMC are 

listed as hazardous wastes within the meaning of Section 1004(5) 

of RCRA, 42 U.S.C. Section 6903(5). 

21. The presence of hazardous wastes at the RMC 

facility constitutes "disposal" within the meaning of Section 

1004(3) of RCRA, 42 U.S. C. Section 6903(3) and "storage" within 

the meaning of Section 1004(33), 42 U.S.C. Section 6903(33). 

22. The RMC facility was "in existence" as a facility 

for the treatment, storage, and disposal of hazardous wastes on 

or before November 19, 1980 within the meaning of Section 3005(e) 

of RCRA, 42 U.S.C. Section 6925(e). 

23. RMC is an "operator" of the RMC facility within 

the meaning of 40 CFR Section 260.10 because it was responsible 

for the overall operation of the facility. 

f 
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24. RMC is an "owner" of the facility within the 

meaning of 40 CFR Section 260.10 because it owns the land on 

which the RMC facility is located. 

FIRST CLAIM FOR RELIEF 

25. Plaintiff realleges and incorporates by reference 

paragraphs 1-24 above. 

26. Defendant has never submitted certification of 

compliance with the applicable interim status financial 

responsibility requirements. 

27. Defendant was not on November 7, 1985 in 

compliance with the applicable financial responsibility 

requirements set forth at 320 lAC 4.1-22. 

28. Because defendant was not in compliance with the 

applicable financial responsibility requirements the facility 

lost its interim status on November 8, 1985. Any storage or 

disposal of hazardous waste at the RMC facility after November 

8, 1985 in waste piles is unlawful pursuant to Section 3005 of 

RCRA, 42 U.S.C. Section 6925. 

29. Defendant has continued after November 8, 1985 to 

store, or dispose hazardous wastes in waste piles at its facility 

despite losing interim status, in violation of Section 3005 of 

RCRA, 42 U.S.C. Section 6925. 

30. Defendant failed to submit an amended closure plan 

within fifteen days after termination of interim status. 
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31. For any violation of RCRA, defendant is subject to 

civil penalties not to exceed $25,000.00 for each day of each 

such violations, and injunctive relief to prevent further 

violations pursuant to 42 U.S.C. Section 6928(a) and (g). 

32. Injunctive relief is necessary (1) to restrain 

defendant from the continued storage, or disposal of hazardous 

wastes in the waste piles at the RMC facility in violation of 

RCRA, as provided for in 42 U.S.C. Section 6928(a); and (2) to 

require defendant to implement an amended closure plan within 180 

days of approval of the closure plan as provided by 40 CFR 

Section 265.113. 

SECOND CLAIM FOR RELIEF 

33. Plaintiff realleges and incorporates by reference 

paragraphs 1-24 above. 

34. Pursuant to Section 3008(h) of RCRA, 42 U.S.C. 

Section 6928, when the Administrator determines that there is or 

has been a release of hazardous waste into the environment from a 

hazardous waste disposal facility, the Administrator may commence 

a civil action for appropriate relief, including a temporary or 

permanent injunction requiring defendant to take any corrective 

action necessary to protect human health or the environment. 

35. The RMC facility has been operated as a hazardous 

waste treatment, storage or disposal facility on and after 

November 1, 1980, and had obtained interim status pursuant to 

Section 3005 of RCRA, 42 U.S.C. Section 6925. Defendant is thus 
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subject to the requirement of Section 3008(h) of RCRA, 42 U.S.C. 

Section 6928(h). 

36. The Regional Administrator, pursuant to authority 

duly delegated to him by the Administrator, has determined that 

the following substances have been released from the RMC facility 

into the environment: lead, cadmium, and arsenic. 

37. These substances are hazardous wastes or hazardous 

waste constituents within the meaning of 40 CFR 261.30 ̂  seq. 

This release has resulted in the contamination of soil in and 

around the RMC facility and the potential contamination of nearby 

groundwater and requires corrective action to protect human 

health and the environment. 

38. Injunctive relief is necessary to require 

defendants to determine the nature and extent of the 

contamination and to clean up all contamination caused by the 

release from the RMC facility of hazardous wastes or hazardous 

waste constituents. 

WHEREFORE, plaintiff, the United States of America 

respectively prays that this Court: 

1. Enjoin defendants from the storage or disposal of any 

hazardous wastes at its waste pile units at the RMC facility. 

2. Order defendant to submit an amended closure plan as 

required by 40 CFR Section 265.112(c)(1) and (d)(3), and 320 lAC 

4.1-22-1 ̂  seq., and to complete closure within 180 days of 

approval of the closure plan. 
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3. Enter a permanent injunction directing defendants to 

prepare and implement a plan acceptable to EPA to sample, 

analyze and study the nature and extent of hazardous waste and 

hazardous waste constituents released from the KMC facility, and 

if they have affected the groundwater in and around the RMC 

facility. 

4. Enter a permanent injunction directing defendants to 

prepare and implement a plan acceptable to EPA to take all 

necessary steps to remedy all contamination resulting from the 

release of hazardous wastes and hazardous waste constituents at 

the RMC facility, including releases to the groundwater 

underlying the RMC facility. 

5. Direct defendant to pay a civil penalty in the amount 

not to exceed $25,000.00 for each day of each violation of RCRA 

and applicable state regulations; and 

6. Award plaintiff the costs of this action, and such further 

relief as this Court may deem appropriate. 

Respectfully submitted. 

ROGER MARZULLA 
Acting Assistant Attorney General 
Land & Natural Resources Division 
United States Department of 
Justice 

Washington, D.C. 20530 

y 
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DEBORAH E. DANIELS 
United States Attorney for the 
Southern District of Indiana 

Assistant U.S. Attorney 
Southern District of Indiana 

OF COUNSEL: 

Environmental Enforcement Section 
Land & Natural Resources Division 
Department of Justice 
10th and Pennsylvania Ave., N.W. 
Washington, D.C. 20530 

J 

f 
VICTOR A. FRANKLIN 
Assistant Regional 
U.S. Environmental 

Agency, Region V 
230 S. Dearborn Street 
Chicago, Illinois 60604 

Counsel 
Protection 

Office of Enforcement and 
Compliance Monitoring 

Mail Code LE-1345 
U.S. Environmental Protection Agency 
401 M Street, SW 
Washington, D.C. 20460 
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Pleaie print or type with ELITE type l12char»cter ''•nch) in ti isr.eded areas only. 

U.S. CNVIROa .NTAL PROTECTION ASCNCV 

NOTIFICATION OF HAZARDOUS WASTE ACTIVITY 

INSTALkA-
TION'S EPA 
I.D. NO. 

. NAME OF IN-
!• iTAULATlON 

INSTALLA-
>r TION 

MAILING 
ADDNESS 

LOCATION 
III OF INSTAL' 

LATION 

BEECH GROVE PLANT 

REFINED METALS CORP 

PLEASE PLACE LABEL IN THIS 
P.O. BOX 188, BEECH GROVE 

3700 S. Arlington Ave. 
Indianapolis, In 46203 

iinpie Biiv wnvrv rs'^s.u s eas 
FOR OFFICIAL USE ONLYJ 

INSTRUCTIONS: If you raceived a preprinted 
label, affix It In the space at left. If any of the 
information on tha labal is incorrect, draw a line 
through h and supply the correct information 
in the appropriate section below. If the label is 
complete and correct, leave Items I, II, and III 
below blank. If you did not racaive a preprinted 
label, complete all Items. "Installation" means a 
single site where hazardous waste Is generated, 

and/or disposed of. or a trans-
place of business. Please refer 

TIONS FOR FILING NOTIFI
CATION before completing this' form. The 
information requested herein is required by law 
(Section SOTO of the Rtouret Cbosarvation and 
Racomry Act/. 

COMMENTS 
c 

c n 
J 

n 
1 

n n i 
M. I- "1 

fLETihJEb ^BTiMS cOtP 
Gtov/e PMMr 

II. INSTALLATION MAILING ADDRESS^ 
STREET OR P.O. SOX 

p 0 B 0 X 1 8 8 
.. . . 1M 

CITY OR TOWN 

4 B E E C H GROVE 

ST. ZIP CODE 

III. LOCATION OF INSTALLATION 

IN 
QBCQ 

A N L 

V. OWNERSHIP 
A. NAME OF INSTALl-ATION S LEGAL OWNER | 

R E F I N E D_ M E T A L S c 0 R P 0 R. A. Z 0 N 
It _ ___ ' TT 

, . S.TYPE OF OWNERSHIP 
fenler the appropriate leUtr Into VI. TYPE OF HAZARDOUS WASTE ACTIVITY renter "AT" in the appropriate box(es)). 

P^A. OENERATION (Hs. TRANSPORTATION fCOmplat* Item VU) 

rie. TNEAT/STORE/DISPOSE Qo. UNOENONOUND INJECTION 

VII. MODE OF TRANSPORTATION (transporters only - enter "X'^in the appropriate box(es/} Z 

QA. AIR "t O'-XAIL OC-HIGHWAY no. WATER QE. OTHER f«pae(/V/: 

VIII. FIRST OR SUBSEQUENT NOTIFICATION : 
Mark "X" In the appropriate box to Indicate whether this It your installation's first notification of hazardous waste activity or • subiaquant nptification. 
If this is not your first notfficstion, snter your Installation's EPA 1.0. Number in the space providad bslow. 

^XA. PINST NOTIPICATION riON feoiRplete Ifam C) 

C. INSTAt.l.ATION'S EPA I.D. NO. 

w 0 7! % 13 
IX. DESCRIPTION OF HAZARDOUS WASTES 
Please go to the reverse of this form and provide the requested information. 

AUG18198D' EPA Form 8700-12 16-80) CONTINUE ON REVERSE 



Please print or type In the unshaded areas only 
(fill-in areas are spaced for elite type, i.e., 12 ch• •ters/inch). 

univi • 

3 vvEPA 
oil SVIRONMCNTAL PROTECTION ACENCV 

HAZARDOUS WASTE PERMIT APPLICATION 
ContoHdated Pemitt Program 

(Thii information ii required under Section 300S of KCRA.) 

Form Approved 0MB No. ISB-SBOOOd 

Place an "X" in the appropriate box in A or B below (mark one box only) to indicate whether this is the first application you are submitting for your facility or a 
revised application. If this it your first application and you already know your facility's EPA I.D. Number, or if this is a revised application, enter your facility's 
EPA I.D. Number in Item I above. 
A. FIRST APPUICATION (ploae an "X" below and provide the appropriate date) 

g] 1. EXISTING FACILITY (See inetructioni for definition of "exiiting" facility. 
TT Complete item below.) 

oil 
FOR EXISTING FACILITIES. PROVIDE THE DATE fyr., mO.. A day) 
OPERATION BEGAN OR THE DATE CONSTRUCTION COMMENCED 
fuse the boxes to the left) 

JHs-NKW FACILITY (Complete (tern below.; 
" FOR NEW FACILITIES. 

PROVIDE THE DATE 
(yr., mo., A day) OPERA
TION BEGAN OR IS 
EXPECTED TO BEGIN 

B. REVISED APPLlicATlbN (place an "X" below and complete Item I above) 

• FACILITY HAS INTERIM STATUS 

vn. MO. OAV 

1 1 1 
ri H rj. H 77. ,.7#, 

III. PROCESSES - CODES AND DESIGN CAPACITIES 

A. PROCESS CODE - Enter the code from the list of process codes below that best describes each process to be used at the facility. Ten lines are provided for 
entering codes. If more lines are needed, enter the codeftj in the space provided. If a process will be used that is not included in the list of codes below, then 
describe the process (including itt detign capacity! in the space provided on the form (Item ///-CI. 

B. PROCESS DESIGN C/kPACITY - For aach code entered in column A enter the capacity of the process, 
f. AMOUNT - Enter the amount. 
2. UNIT OF MEASURE — For each amount entered in column 8(1), enter the code from the list of unit measure codes beiow that describes the unit of 

measure used. Only the units of measure that are listed below should be used. 

PROCESS 

PRO- APPROPRIATE UNITS OF 
CESS MEASURE FOR PROCESS 
CODE DESIGN CAPACITY PROCESS 

PRO- APPROPRIATE UNITS OF 
CESS MEASURE FOR PROCESS 
CODE DESIGN CAPACITY 

StoaasL 
CONTAINER (barrel, drum, etc.) BOi 
TANK BOZ 
WASTE FILE BOS 

w URFACE IMFOUNDMENT 

• CTION WELL 
.NOFILL 

LAND AFFLICATION 
OCEAN DISFOBAL 

SURFACE IMPOUNDMENT 

UNIT OF MEASURE 

B04 

DTS 
DSC 

DM I 
Dsa 

DBS 

GALLONS OR LITERS 
GALLONS OR LITERS 
CUBIC YARDS OR 
CUBIC METERS 
GALLONS OR LITERS 

GALLONS OR LITERS 
ACRE-FEET (the volumc that 
would cover one acre to a 
depth of one foot) OR 
HECTARE-METER 
ACRES OR HECTARES 
GALLONS PER DAY OR 
LITERS PER DAY 
GALLONS OR LITERS 

TreBtment; 
TANK 

SURFACE IMPOUNDMENT 

INCINERATOR 

OTHER (Vee forphyeical, chemical, 
thermal or blolopcai treatment 
procettet not occurring In tanka, 
aurfaee Impoundments or Inciner
ators. Describe the proceeees In 
the space provided; Item JIJ-C.) 

TCI GALLONS PER DAY OR 
LITERS PER DAY 

TOa GALLONS PER DAY OR 
LITERS PER DAY 

TOS TONS PER HOUR OR 
METRIC TONS PER HOUR: 
GALLONS PER HOUR OR 
LITERS PER HOUR 

T04 GALLONS PER DAY OR 
LITERS PER DAY 

UNIT OF 
MEASURE 

CODE UNIT OP MEASURE 

UNIT OF 
MEASURE 

CODE UNIT OF MEASURE 

UNIT OF 
MEASURE 

CODE 
GALLONS G 
LITERS L 
CUBIC YARDS Y 
CUBIC METERS C 
GALLONS PER DAY U 

.A 
, F 

LITERS PER DAY V 
TONS PER HOUR D 
METRIC TONS PER HOUR W 
GALLONS PER HOUR E 
LITERS PER HOUR N 

EXAMPLE FOR COMPLETING ITEM III (shown In line numbers X-1 end X-2 below): A facility has two storage tanks, one tank can hold 200 gallons and the 
other can hold 400 gallons. The facility also has an incinerator that can burn up to 20 gallons per hour. 

ACRE-FEET 
HECTARE-METER. 
ACRES 
HECTARES 

t ffA C \\\\\\\\\\\\\\\\\\\\\\\\ c DUP 1 \\\\\\\\\\\\\\\\\\\\\\\^ f LL : 111 |« \\\\\\\\\\\\\\\\\\\\\\\ 
tc A. PRrv B. PROCESS DESIGN CAPACITY K B. PROCESS DESIGN CAPACITY 

L
IN

E
 

N
U

M
B

E
 

CESS 
CODE 

(from list 
above) 

1. AMOUNT 
(BP9Cifyi 

UNIT 
OF MCA< 

SUNC 
(tnttr 
code; 

FOR 
OFFICIAL 

USE 
ONLY 

L
IN

E
 

N
U

M
B

E
I 

CESS 
CODE 

(from list 
abovet 

1. AMOUNT 

2. UNIT 
OF MEA* 

SURE 
Center 
code) 

FOR 
OFFICIAL. 

USE 
ONLY 

If • 16 l» • 17 lb • I. • If ML It >7 

X-1 s 0 2 600 G 5 
ML 

X-2 T 0 3 ^ 20 E 6 

1 7 

i 8 

3 9 

4 10 
u • • • It • 17 M 11 • 1 «i 

EPA Form 3S10-3 (6-80)' PAGE 1 OF 5 CONTINUE ON REVERf 



Continued from the front. 

IV. DESCRIPTION OF HAZARDOUS WAST£< ontinued)^ 
E. USE THIS SPACE TO LIST ADDITIONAL PROCESS CODES FROM ITEM D(l) ON PAGE 3. 

Emission control dust from secondary lead smelting Is returned to lead 
blast furnace as part of feed material. 

Slag produced In secondary lead blast furnace Is dlsnosed to approved off 
site land fill. 

Kelther of these Items will be stored for over 9C days. 

CPA l.O. NO. (enter from page I) 

lilli 111 
V. FACILITY DRAWING 
All Misting facllitlei must Include in the space provided on page 5 a scale drawing of the facility (see instructions lor more detail). 
VI. PHOTOGRAPHS 
^11 existing facilities must include photographs (aerial or ground-level} that clearly delineate all existing structures; existing storage, 

^ent and disposal areas; and sites of future storage, treatment or disposal areas (see Instructions for more detail). 

XILITY GEOGRAPHIC LOCATION 
LATITUDE fde$reet, minuiet, A $econds) | LONGITUDE (degwi. mfnuUi. A wcondi> 

^11 I 

i 
3 9 «T' «> 

Vm. FACILITY nWNFR ;||| 
m 512 IK 

•» p »i 
ILfi.4 oJl 5.5m 
71 • 71 7« 77 • 71 

IS A. If the facility owner is also the facility operator at listed in Section Vlll on Form 1, "General Information", piece en "X" in the box to the left end 
skip to Section IX below. 

B. If the fecillty owner is not the facility operator as listed in Section Vlll on Form 1, complete the following items: 

1.NS a. PHC area code A no.) 

<rv 
JU. 

% \ f 
iS. _1£ 

f 1 \ 
IL. 

-1 C'iiJc 
ii. 

1. STREET OR S.O. SOX 4. CITY OR TOWN 

^ V ?>wf iim. 
IX. OWNER CERTIFICATION 

PW.lAtA<.\ 

S.tT. a. ZIP CODE 

/ certify under penalty of law that / have personally examined and am familiar with the information submitted in this and all attached 
documents, and that based on my inquiry of those individuals immediately responsible for obtaining the information, 1 believe that the 
submitted information is true, accurate, and compiete. i am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment. 

A. NAME (print or type) C. DATE SIGNED 

X. OPERATOR CERTIFICATION. 

*ify under penalty of law that I have personally examined and am familiar with the information submitted in this and all attached 
vents, and that based on my inquiry of those individuals immediately responsible for obtainiy the information, i believe that the 

Z ..nitted information is true, accurate, and complete, i am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment. 

A. NAME fprint or typt) 

Thomas Blngjham, Plant Manager 
EPA Form 351M (SaO) 

e. Bi C. DATE SIGNED 

PAGE 4 OF 5 
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# Refined Mefa/s Corporation 
March 26, 1984 

U. S. Environmental Protection Agency 
Region V 
P.O. Box A35B7 
Chicago, II 60690 

Attention: RCRA Activities 

Reference: Refined Metals Corp. 
P.O. Box 188 Beech Grove, Ind. 46107 
3700 S. Arlington Ave. 
Indianapolis, In. 46203 ^ j) n n 
U.S. EPA ID # IND 000718130 Y 

\'b 
Dear Sir: 

The subject corporation submitted on 8-14-80 EPA form 8700-
12 advising they were a hazardous waste generator of mater
ial per Catergory K069 (40 CFR Part 261,32). 

Subsequently on 11-17-80 Part A application was filed (EPA 
Form 3510-1) but in Part HE-, the question "Does or will this 
facility treat, store or dispose of hazardous wastes?" 
was answered "Yes", This answer, while it was thought to 
be correct at that time, is now believed to be incorrect. 

In completing Form 3, it was clearly noted on Page 4, Section 
IV "Emission control dust from secondary lead smelting is 
returned to lead blast furnace as part of feed material. 
Slag produced in secondary lead blast furnace is disposed 
to aporoved off site land fill. Neither of these items are 
stored for over 90 days". 

The slag produced by the secondary blast furnace has been 
tested and does not meet the criteria for hazardous mater
ial under the EPA Toxicity Classification. 

In view of the above facts we request that the subject 
Part A application be modified to show NO in Block II E 
and that we are permitted to withdraw the application so 
as to function solely as a generator. 

In the 11-17-80 application, the facility owner (Sect.VIII) 
was incorrectly listed as Exide Corp., P.O. Box 8109 Phila
delphia, Pa 19108. The correct facility owner is Refined 
Metals Corp. 

2S7 W»st Mallory AvonuB Mamphis, TannnsM 38109 (901)775-3770 
.WW—.. B n (MM • Uunohis. Tannauaa 38109 



U. S. Environmental Protection Agency Page 2 
Att; RCRA Activities 
Re: Refined Metals Corp, 

U.S. EPA ID # IND 000718130 

A corrected Part A application is attached. 

We request that we be permitted to retain our EPA ID 
number for identification purposes. 

Sincerely, 

President 

LS/ 

End. 



Please print or type in the unshaded areas only 
ffill-in areas are spaced for elitt type, i.e.. 12charm:nnAnchl. 

>RM 
•T 

Form Approved OMB No. 1B8-H017S 
CNVmONMENTAI. anOTKCTION A6KNCV 

GENERAL INFORMATION 
ContoHdated Femiu Progrwm 

(Read the "General /nstrucKone" before etarMng.) 

K 
I. EPA I.D. NUMBER 
T 

If a praprlntad laM hat ba«) prowiait iffix 
it in tha dasi'snatad ipaca.. 
atlon caraftilly; If my iff'l 
through it and antar 
appropriate fld-in area 1 
tha praprlntad data It i 
Mt or the tabet 
t/iet thoutd eppeoi,, Y 
proper fUt-riii araan) 
complete and correct,: 
Itamt 1. Ill, V. and 
mutt be eompteted feaenttee^, '^^t>i(otlbB» M 
itamt if no label hat heah pfoMdaAD^ to 
the intiructlont for detailed lt«h. datci^ 
tiont and for the legN authofiiatiiM linw 
which this data It conactad,:]i;.^§f^p^j?;. 

INSTRUCTIONS: Complete A through J to determine whether you need to tubmit any permit eppllcetion forms to the EPA If you answer Tya^ ̂  phy 
question^, you mutt tubmit this form and the supplemental form listed In the parenthesis following the question. Mark "X" In the box bi Ae th^ p^lunn 
if the suppiemental form Is attached. If you answer "no" to each question, you need not tubmit any of these forms. You may answer "no'lf ybur acMty 
Is excluded from permit requirements: see Section C of the instructions. See alto. Section D of the Instructions for deflnltlont of bold-faced 

seeciric OUCSTIONS 

A it Biit ^itity a publicly owned treatment ararha 
which ratultt in a diacharoa to watan of tha U.S.7 
fPORMEA) 

|a this a facility which currently ratultt in diachorqw 
to waters of tha U.S. other dton those described in 
A or B above? (FORM 2C> 

^OftM 
ATTACNSa 

MAfti 
•PCCIFIC QUCSTIONS 

B. Does or will this facility (either exMng orpropcmdl 
include a concentrated animal faadbig oparatioii 
aquatic animal prodi^lon Iteillty whItA results 
dbchargc to waters of tha UA7 (FORM 2B) 

X 
•. It this a proposed facility (other then thoee deecrlbed 

in A or B ebovei which will result in a dbcharaa lo 
WtfriOft|teUA?(FQRM2P) ^ rw wn 

£. Does or will this facility treat, store, or dispose of 
Itazardous wastas? (FORM 3) X 

F. Do you or will you inject at this facility industrial or 
municipal affluent below the lowermost stratum oon* 
talning, within one quarter mile of the well bora, 

ofdrinW 
you or will you inject at this facility any produced 

or other fluids which ere brought to the surface 
connection with conventional oil or natural gas pro-

1-.-- duction, inject fluids used for enhanced recovery of 
oil or natural gat, or inject fluidt for storage of liquid 
hvdrocybons? (FORM 4) 

/underground sources of drinking water? (FORM 4) 
X 
m 

tt this facility a proposed stationary aouree which is 
' tme of tha 28 industrial categories Itoted in the in-

-S£-

H. Do you or will you inject at this facility fluidi forspa-
cial processes such at mining of sulfur by tha Fraich 
process, solution mining of minerals, in tHu combue-

: Hon of fotiil fuel, or recovery of geothermai anamy7 

^I'Tltrwctions and which will potentially emit 100 tons 
year of any air pollutant regulated under the 

Air Act and may affect or be located in an 
I? (FORM BI 

X 

J. Is this facility a proposed stationary aourca whicii It 
NOT one of the 28 industrial categories fitted In the 

- Instnictioni and which will potentially emit 260 tone 
par year of any air pollutant regulated under the Clean 
Air Act and may affect or be located in mattabimant 

I? (FORM 8> 
Ptl. NAME OF FAaLITV 

EPA Form 3510-1 (6-80) /v\Ai*riikii be i 



CglYT|NV^pFR9MTf1g 
VII. SIC CODES (4-<Mglt. In ordtr ofprMtrL 

^IMtuch to ihit application a topographic map of the area extending to at laaat one mite beyond |vop^^ndertei. t1te fnip OHitt 
ttM outline of the fadlity, the location of each of ftt exteting and propond Intake and diicharga touctura«, iBa(A of fte'lMm : 
treatment, ttorage. or disposal tecilities, and each well where it Injects fluids underground, thdude all iprings, Hven hnd M 

;fliwater bodies In the map area. See Instructions for precise requirements. - ' 
MATURE OF BUSINESS ^rwldt a briwt ducriptionl " — 

Production of Secondary Lead in Blast Furnace 
Refining, Alloying and Casting Lead 

«AMB « OFriCIAI.TITI.K^pC0rprtar; 

Lee Swain, President 

•. •lONAWIII C. OATmaMBD 

3-26-84 

^•.ienr«»aK<i«je6«n?iiMF«MiraWu'ry»r^''KYfcierc*-j^/4a .««;:.•• • •.' 
ERA Form 3S10-1 IE.aOI REVERSE 



1) 
UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

230 SOUTH OEARSORN ST. 
CHICAGO. ILLINOIS S0604 

APR 2 4 684 

REPLY TO ATTENTION OF: 

5HW-13 

Lee Swain, President 
Refined Metals Corporation 
P. 0. Box 9009 
Memphis, Tennessee 38109 

RE: 
FACILITY NAME; 

U.S. EPA ID NO.; 

Dear Mr. Swain: 

Withdrawal of RCRA Part A Permit Application 
Refined Metals Corporation 
IND000718I30 

This is to acknowledge that the United States Environmental Protection Agency 
(U.S. EPA) has completed its review of your Part A Hazardous Waste Permit 
Application and your letter of March 26, 1984, requesting the withdrawal of 
your permit application. According to the information which you have 
submitted and information provided by the Indiana State Board of Health, your 
facility is required to have a Federal hazardous waste permit for storage, 
and must fully comply with the Interim Status Standards of 320 lAC Article 4. 

An option you may wish to pursue is to close the storage facility pursuant to 
320 lAC 4-7. You should contact the Indiana State Board of Health, at 
(317) 633-0176, for information concerning closure. 

Please contact Mr. Richard Shandross of my staff, at (312) 886-0986 for 
assistance, if you have any questions. 

Sincerely yours, 

Karl J. Klepitsch, Jr.. Chief 
Waste Management Branch 

cc: Thomas Bingham, Plant Manager 
Indiana State Board of Health 



Lee Swafn, President 
Refined Metals Corporation 
P. 0. Box 9009 
Memphis, Tennessee 38109 

RE 
FACILITY NAME 

U.S. EPA ID NO. 

Dear Mr. Swain: 

5HW-13 
': I:'**':.'.. • 

Withdrawal of RCRA Part A Permit Application 
Refined Metals Corporation 
IND000718130 

This is to acknowledge that the United States Environmental Protection Agency 
(U.S. EPA) has completed its review of your Part A Hazardous Waste Permit 
Application and your letter of March 26, 1984, requesting the withdrawal of 
your permit application. According to the Information which you have 
submitted and information provided by the Indiana State Board of Health, your 
facility is required to have a Federal hazardous waste permit for storage, 
and must fully comply with the Interim Status Standards of 320 lAC Article 4. 

An option you may wish to pursue is to close the storage facility pursuant to 
320 lAC 4-7. You should contact the Indiana State Board of Health, at 
(317) 633-0176, for information concerning closure. 

Please contact Mr. Richard Shandross of my staff, at (312) 886-0986 for 
assistance, if you have any questions. 

Sincerely yours. 

Karl J. Klepitsch, Jr., Chief 
Haste Management Branch 

cc: Thomas Bingham, Plant Manager 
Indiana State Board of Health 

bcc: Lisa A. Pierard, RAIU 

A-UVITS' . « i 
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# 

TSD RCRA Inspection Report 

EPA Identification Hvunber: / ^ P O O O ^ ^ /__ 3 O 

Installation Eame: Q<rs>>^e. PlovcV, /^te-fo/g Cc\f'/D. 

Location Address: 3"7^' 0 s. (\K/iP . 

Iv^jp City: 5 

Date of Inspection: 

ZIP ¥GZ03 

ime of Inspection 

Person(s) interviewed * Title 

'Tl\or^'=, 

Telephone 

?/?/7?7-

Inspector(s) 

r 
Agency 

IS&H APd/ 
Telephony 

^ ' 

* Please identify correspondence contact 

Installation Processes by Process Code (EPA Fom 3510-3) 

SOI Container storage S02 
S03 Waste Pile storage S04 
D79 Injection well disposal D80 
D81 Land Application disposal D83 • 
TOl Tank Treatment T02 
T03 Incinerator treatment T04 

Tank storage 
Surface impoundment storage 
Landfill disposal 
Surface Impoundment disposal 
Surface Impoundment treatment 
Other 

If Part A process codes are listed above as T04 please describe the process 
involved below. 

Other activities 

Generator 

Transporter 

Appendix GE 

Appendix TR 

Indicate any hazardous waste processes, by process code, which have 
been omitted from Part A of the facility's permit application. 
S03 ̂ 5c? I 

Indicate any hazardous waste processes (by process code and line 
number on KPA Form 3510-3 page 1 of 5) which appear to be eligible 
for exclusion per 40 CFR 265.1(c). Provide a brief rationale for the 
possible exclusion. 



1. Verify EPA I.D. Mo. 

2. Type of Facility ^ based on inspection 

3. Type of Operation, Products Manufactured, Processes Utilized, 
Size of Operation. Concentrate on processes that produce waste 
(hazardous or non-hazardous)! 

JOI Si 

eoA ^(^r~ap . TUeU| u4-t(iz^. 

\ \A uirI\a cf. <avwil 

X/rx-^^ ^iDv- (^\Ar\oUi^ \&/xA • 

1 k-f. (s '^h\rc} n.\ ^K^ejnir -^or 

4. Hazardous Waste 
Streams/EPA # Source Rate 

iLlC Uv^[iyva liiO. 

Disposition 

5. Exeaipted/Excluded Hazardous Waste Streams and Jleason for Exemption 



'6. Hazardous Waste 
On-site Amount How Stored Comments 

'• loi'O ptlc 

Cl-vx.s^g^'gArvsVt^- M lO'A <o\\ 

/^3. \o.A _ 

7. Is the Annual Report Accurate? 

8. List Transporters Used by the Company 

h/oi'i-\'>^f\ <£iff £Lb i'i<:hajrdaa£ Lu<z^t-<z. 

9. Non-Hazardous 
Waste Streams Source Rate Disposition 

ScuJ^x s tol-e L 

Can the Company Document Questionable Waste Streams are 
Non-Hazardous as Claimed? 

10. Note any non-RCRA Violations (Open Dumping, Dumping in City Sewer 
Without Pretreatment Program, OSHA, etc.) 



11. Additional Comments 

PlgiA.i" "\.s r.G-4" \ne Cr.ui.^p. 

I'lgf r"AA.^j-VVc,€ \r^ Igg u-^ /7 OfA a /gW '^ur fj.c i ̂'<r-t 

'^VQV^^VA '\\r^a i \A <; I 

i- /V / .^ /a<<. 
i'^.\ ' da i 

3 

^\-n\/r\f. ^JA -r^ 
J 

!A ( ^ c.// 
/ 

yuMX^-' 

# 



, General Facility Standards (paperwork) 

YES HO HI 

1) Has the Eegional Administrator/Environmental Management Board been 
notified regarding: 

a. Receipt of hazardous vaste from a foreign source? 
40 CFR 265.12(a) 

b. Facility expansion? 
40 CFR 270.72(b) / 

c. Change of ovmer or operator? ^ 
40 CFR 265.12(b) 

2) General Waste Analysis: 

a. Has the owner or operator obtained a detailed jh\ 
chemical and physical analysis of the waste? _Vy 
40 CFR 26S.13(a)l 

b. Does the owner or operator havp a detailed / 
waste analysis plan on file at the facility? ^ 
40 CFR 265.13(b) 

Does the waste analysis plan contain: 
1. parameters (and rationale for their choice) 
2. test methods 
3. sampling method for representative sample 
4. frequency of analysis (and rationale) 
5. off-site only: waste analysis from generators 
6. Additional waste analysis needed (when a change 

in waste type or process occurs) 
a. 265.193 Tanks 

(see above) 
b. 265.225 Surface impoundment 

(same as above) 
c. 265.252 Waste Pile 

(same as above) -
d. 265.273 Land Treatment Facility 

(same as above) 
e. 265.341 Incinerators 

(same as above) 
f. 265.375 Thermal Treatment 

(same as above) 
265.402 Chemical. Physical. Biological Treatment 
(same as above) • 



YES ^ NI 

J c. Does the waste analysis plan specify procedures 
for inspection and analysis of each movement of 
hazardous waste from off-site? 
40 CFR 265.13(e) 

Cir\-cc-L. (acuAs' 9^' n -/-o 
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3) Owner or Operator Inspections: '' 

a. Does the owner or operator inspect the facility 
for deterioration, malfunctions, operator errors, 
and discharges of hazardous waste that may affect 
human health or the environment? 
40 CFR 265.15(a) 

b. Does the owner or operator have an inspection 
schedule at the facility? 
40 CFR 265.15(b)2 . 

c. If so, does the schedule address the inspection 
of the following items: 
40 CFR 265.15(b)l 
i. monitoring equipment? 

ii. safety and emergency equipment? 

iii. security devices (including fences)? 

iv. operating and structural equipment (ie. dikes, 
pumps, etc.)? 

V. type of problems to be looked for during the 
inspection (e.g. leaky fittings, defective pump, 
etc.)? 
40 CTR 265.15(b)(2) 

vi. inspection frequency (based upon the possible 
deterioration rate of the equipment)? 
4l0 CFR 265.15(b)(4) 



HO VI 

0 

P' 65 

d. 

e. 

vii. Must include; 

Weekly container storage? 
(See 265.17^) 
Daily and Weekly Tank Storage? 
(See 265.194) 
Daily freeboard and weekly dike inspection 
for surface impoundments? 
(See 265.226) 
Landfills, Thermal treatment. Chemical, 
Physical, and Biological treatment should 
be inspected as determined by deterioration 
rate and daily at loading and unloading 
areas (tdiere spills are likely) 
(See 265.15(b)(4)] 

Does Owner or Operator follow the written inspection 
schedule as outlined? 
265.15(b)(1) 

Are areas subject to spills inspected 
daily when in use? 
265.15(b)(4) 

^//fi 

J) 

s/6 -

±J2 A <z[4>'o 
I ^ \oa^ , d I-' 

Si>^cc Ap4-
f. Does the owner or operator maintain an inspection / 

log or siimmary of owner or operator inspections? 
40 CFR 265.15(d) 

g. Does the inspection log contain the following information:/ 
40 CFR 265.15(d) 
i. the date and time of the inspection? 

ii. the name ot the inspector? 

iii. a notation of the observations made? 

£) •Cba'< 

iv. the date and nature of any repairs or remedial 
actions? 

<1 Oovu 
I 



YES HO HI 

4) Do personnel training records include: / 

a. Job titles? jJ_ 
40 CFR 265.16(d)l 

b. The name of the employees filling each job title? 
40 CFR 265.16(d)(1) 

c. Job descriptions? 
40 CFR 265.16(d)2 

d. Description of training? 
40 CFR 265.16(d)3 

e. Records of training? 
40 CFR 265.16(d)4 

f. Did facility pesonnel receive the required training including; 

i) classroom or on the job 

ii) within 6 months of hire 

iii.) annual review of training? 

Joks ^unciioo\ (^ >€ (-U.U-ACU:C. CLV-CJ? 
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Preparedness and Prevention 
YES HO HI 

1} Has the owner or operator attempted to mahe arransements 
with local authorities in case of an emergency at the 
facility? 
40 CFR 265.37 

CONTINGENCY PLAK AND EMERGENCY PROCEDURES 

1) Does the Contingency Plan contain" the following OIA. 
information: 
a. The actions facility personnel must take to comply 

with 265.51 and 265.56 in response to fires, 
explosions, or any unplanned release of hazardous 
waste? (If the owner has a Spill Prevention, Control, 
and Countermeasures (SPCC) Plan, he needs only to 
amend that plan to incorporate hazardous waste 
management provisions that are sufficient to cos9>ly 
with the requirements of this Part (as applicable). -

b. Arrangements agreed by local police departments, 
fire departments, hospitals, contractors, and State 
and local emergency response teams to coordinate 
emergency services pursuant to 265.37? 

c. Names, addresses, and phone numbers of all persons 
qualified to act as emergency coordinators? 

d. A list of all emergency equipment at the facility 
which includes the location and physical description 
of each item on the list and a brief outline of its 
capabilities? 
40 CFR 265.52(e) 

e. An evacuation plan for facility personnel %^ere there 
is a possibility that evacuation could be necessary? 
(This plan must decribe signal(s) to be used to begin 
evacuation, evacuation routes, and alternate 
evacuation routes.) 
40 CFR 265.52(f) 

/ 

2) Emergency Coordinator: 

a. Is the facility Emergency Coordinator identified? 
40 CFR 265.52(d) 

b. Is coordinator familiar with all aspects of site 
operation and emergency procedures? 
40 CFR 265.55 

c. Does Emergency Coordinator have the authority to 
carry out the Contingency Flan? 
40 era 265.55 

^ 1 "{"ZveL J 
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3} Are copies of the Continsency Plan available at the site 
and local emergency organizations? 
40 CFR 265.53 

0 n^L bfrU 

MANIFEST SYSTEM. RECORDKEEPiyG. AMD REPORTIHG: 

1} Use of Manifest System: 

HO HI 

\/fi) 

4) Emergency Procedures 

If an emergency situation has occurred at this facility, / 
has the Emergency Coordinator followed the emergency KJ/-^ 
procedures listed in 265.56? _1 

a. Does the facility follow the procedures listed in 
265.71 for processing each manifest? (Particularly 
sending a copy of the signed manifest back to the ^/fO 
generator within 30 days after delivery.) 

0 

b. Are records of past shipments retained for 3 years? , 
40 CFR 265.71(b)5 

2) Does the owner or operator meet requirements regarding 
manifest discrepancies? (Off-site facilities only) 
40 CFR 265.72 

- ^ ^ 

't \ • 
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3} Operating Record: 

a. 

YES HO HI 

b. 

c. 

ii. 

Does owner or operator have a operating record? 
40 CFR 265.73(a) 

Does the owner or operator maintain an operating 
record as required in 265.73? 

Does the operating record contain the following 
information: 

i. The method(s) and date(s) of each waste's 
treatment, storage, or disposal as required 
in 40 CFR 265 Appendix I? 
40 CFR 265.73(b)(1) 
The location and quantity of each hazardous 
waste within the facility? (This information 
should be cross referenced to specific manifest 
number if the waste was accompanied by manifest.) 
40 CFR 265.73(b)(2) 

iii. A map or diagram of each cell or disposal area 
showing the location and quantity of each 
hazardous waste? (This information should be 
cross referenced to specific manifest number, 
if accompanied by a manifest.) 
40 CFR 265.73(b)(2) 
Records and results of all waste analyses, trial 
tests, monitoring data, and operating 
inspections? 
40 CFR 265.73(b)(3)(5)(6) 
Reports detailing all incidents that required 
implementation of the Contingency Plan? 
40 CFR 265.73(b)(4) 
All closure and post closure costs as applicable? 
40 CFR 265.73(b)(7) 

y 

IV. 

V. 

VI 

^ f * i 
^ Ih f-cr- C/\-Siht. 
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YES yo HI 
4) Unmanifested Waste Reports: 

(applies only to Off-site facilities) 

a. Has the facility accepted any hazardous waste from 
an off-site generator subject to 40 CFE 262.20 f^houJ 
without a manifest or shipping paper? 
40 CFR 265.76 | 

b. If "a" is yes, provide the identity of the source 
of the waste and a description of the quantity, type I 
and date received for each unmanifested hazardous 
waste shipment. 

c. Has the facility submitte 8700-13B (unmanifested waste 
report)? 

6) Closure/Post-Closure: 

a. Is the closure plan available for inspection? 
40 CFR 265.112(a) 

b. Is the post-closure plan available for inspection? ' ^ 
(for disposal facilities only) 
40 CFR 265.118(a) 

Have copies of the closure/post-closure plans been 
submitted as a part of State Part A permit 
application? 

12 
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PHYSICAL FACILITY IHSPECTION 

1) Security - Do security measures include: 
(If applicable) 

See 40 CFR 265.14 for the following 

a. 

b. 

24- hour surveillance? 
or 

i. Artificial or natural 
barrier around facility? 

and 
ii. Controlled entry? 

YES/NO NI 
y 

c. Danger sign(s) at entrance? 

Preparedness and Prevention: 

Fart 265 Subpart C 

1} Maintenace and Operation of Facility 

a. Is there any evidence of fire, explosion, or release 
of hazardous waste or hazardous «raste constituent? 
40 CFR 265.31 

2) If required, does the facility have 
the following equipment: 

a. Internal communications or alarm systems? 
40 CFR 265.34(a) & 40 CFR 265.32(a) 

y© 

b. Telephone or 2-way radios at the scene of operations? 
40 CFR 265.32(b) & 40 CFR 265.34(b) 

c. Portable fire extinguishers, fire control, spill 
control equipment and decontamination equipment? 
40 CFR 265.32(c) 

y© 

Indicate the volume of trater and/or foam available for fire control: 

lOv d-Vjorg s V-QV— A .< j <• ^ ib/r' 
'J ( 

J J. 
(J) p.A. 
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YES BO yi 

3) Testing and Maintenace of Emergency 
Equipment: 

a. Has the owner or operator 
established testing and 
maintenace procedures for 
emergency equipment? 
40 CFR 265.33 

b. Is emergency equipment 
maintained in operable 
condition? 
40 CFR 265.33 

4) Has owner or operator provided 
immediate access to internal alarms? 
(If needed) 

40-CFR 265.34(8) 

5) Does the owner or operator maintain adequate aisle 
space for movement of personnel, fire protection 
equipment, spill control equipment, and decontamin
ation equpment? (This applies to access for this 
equipment to reach hazardous waste management areas) 
40 CFR 265.35 

Jo 

G) fl 
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Use and Manageinent of Containers 

40 CFR 265 Subpart I 

1) Are containers in good condition? 
40 CFR 265.170 & 

2) Are containers compatible with waste in them? 
40 CFR 265.172 

3) Are containers managed to prevent leaks? 
40 CFR 265.173(b) 

4} Are containers stored closed? 
40 CFR 265.173(d) 

5) Are ignitable and reactive wastes stored at least 15 
meters (50 feet) from the property line? (Indicate if 
waste is ignitable or reactive). 
40 CFR 265.176 

6) Are incompatable wastes stored in separate containers? 
(If not the provisions of 265.17(b) apply) 
40 CFR 265.177(a) 

7) Are containers of incompatible waste separated or 
protected from each other by physical barriers or 
sufficient distance? 
40 CFR 265.177(c) 

8) If required, are the following special requirements for 
ignitable, reactive, or incompatible wastes addressed? 
40 CFR 265.17(a) 

a. Special handling? 

b. Ho Smoking signs? 

c. Separation and protection from 
ignition sources? 

9) Is there adequate aisle space for unobstructed movement? 
40 CFR 265.35 

YES HO HI 

Ik. — 
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Tanks 

40 CFR 265 Subpart J 

YES NO gl 

1) Are tanks used to store only those 
wastes which will not cause corrosion, 
leakage or premature failure of the 
tank? 
40 CFR 265.192(b) 

2) Do uncovered tanks have at least 
60 cm (2 feet) of free-board, or 
dikes or other containment structures? 
40 CFR 265.192(c) 

3) Do continuous feed systems have a 
waste-feed cut-off? 
40 CFR 265.192(d) 

4) Are reactive & ignitable wastes in 
tanks protected or rendered nonreactive 
or non-ignitable? 
Indicate if waste is ignitable or 
reactive. (If waste is rendered 
non-reactive or non-ignitable, see 
treatment requirements.) 
40 CFR 265.198 

5) Has the owner or operator observed the National Fire Protection -
Associations buffer zone requirements for tanks containing ignitable or 
reactive wastes? 
40 CFP. 265.198(b) - " . ' 

Tank capacity: gallons 

Tank diameter: feet 

Distance of tank from property line ^feet 

(See table 2-1 through 2-6 of NFPA's "Flammable and Combustable Liquids 
Code -1977" to determine compliance.) 

6) If required, are the following special requirements for 
ignitable, reactive, or incompatible wastes addressed? 
40 CFR 265.17(a) " " ' 

a. Special handling? 

b. No Smoking signs? '' 

c. Separation and protection from 
ignition sources? 

s 
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Surface Impoundments 

40 CFR 265, Subpart K 

ns NO KI 

1) Do surface istpoundments have at least 
60 cm (2 feet) or freeboard? 
40 CFR 265.222 

2) Do earthen dikes have protective 
covers? 

40 CFR 265.223 

3) Are reactive & ignitable wastes 
rendered non-reactive or non-ignitable 
before storage in a surface 

~ impoundment? (If waste is rendered 
non-reactive or non-ignitable, see 
treatment requirements.) 
40 CFR 265.229 

4) Are incompatable wastes stored in 
difference impoundments? (If not, the 
provisions of 40 CFR 265.17(b) apply.) 
40 CFR 265.230 

5) If required, are the following special 
requirements for ignitable, reactive, 
or incompatible wastes addressed? 
40 CFR 265.17(a) 

a. Special handling? 

b. No Smoking signs? 

c. Separation and protection from 
ignition sources? 

17 
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GROUNDWATER MONITORIHC 

40 CFR Subpart F 

Complete this section for facilities that treat, store, or dispose of 
hazardous waste in landfills, surface impoundments and/or by land treatment. 

YES HO HI 

1) Has the owner or operator of the facility iaylamented 
a groundwater monitoring system? 
40 CFR 265.90(a) 

2) Has the owner or operator of the facility implemented 
an alternate groundwater monitoring system as described 
in 265.90(d)? 

18 



APPENDIX GH 

Complete this section if the owner or operator of a TSD facility also 
generates hazardous waste that is subsequently shipped off-site for treatment, 
storage, or disposal. 

Manifest Requirements; 

1) Does the operator have copies of the manifest available 
for review? 
40 CFR 262.40 

2) Examine manifests for shipments in past 6 months. Indicate 
approximate number of manifested shipments during that period 

3) Do the manifest forms examined contain the following . -
information: (If possible, make copies of, or record 
infomation from, manifest(s) that do not contain the 
critical elements). 
40 CFR 262.21 
a. Manifest document number? " . 

(A sequential number for all manifests before 
September 20, 1984 and a five digit unique niomber 
after September 20, 1984.) 

YES NO NI 

b. Name, mailing address, telephone number, and EI'A ID 
number of generator? -

c. Same and EPA ID Number of Transporter(s)? 

d. Name, Address, and EPA ID Number of designated 
permitted facility? 

e. The description of the waste(s)(DOT shipping name, 
DOT hazard class, DOT identification number)? 

f. The total quantity of waste(s) and the type and 
number of containers loaded? 

g. Required certification? 

h. Required signatures? . 

19 



YiS HO HI 

4) Reportable exceptions: 
40 CFR 262.42 
a. For manifests examined in (2) (except for shipments within the last 

35 days), enter the number of manifests for which the generator has 
HOT received a signed copy from the designated facility within 35 
days of the date of shipment. 

b. For manifests indicated in (4a), enter the number for which the 
generator has submitted exception reports (40 CFR 262.42) to the 
Regional Administrator. ' 

5) If required, are placards available to transporters of 
hazardous waste? 
40 CFR 262.33 r 

INTERHATIOWAL SHIPHENTS: 

1) Has the installation imported or exported hazardous waste? 
40 CFR 262.50 
(If answered Yes, complete the following as applicable.) 

a. Exzporting hazardous waste; has a generator:* 

i. Notified the administrator in writing?. 

ii. Obtained the signature of the foreign consignee 
confirming delivery of the waste(s) in the 
foreign country? 

iii. Met the Manifest requirements? • 

b. Importing hazardous waste; has the generator met the 
manifest requirements? * - . 

20 



PRE-TRAMSPORT REQUIREMEHTS; 

1) Is waste packaged in accordance with DOT regulations? 
(required prior to movement of hazardous waste off-site) 
40 CFR 262.30 

2} Are waste packages marked and labeled in accordance with 
DOT regulations concerning hazardous waste materials? 
(Required for movement of hazardous »raste off-site) 
40 CFR 262.31-261.32 

YES NO NI 

3) On-site accumulation of generated hazardous wastes. ' A HWMF may accumulate 
hazardous waste it generates either (A) in its storage facility [265.1(b)] or" 
(B) in accordance with 40 CFR 262.34 [see 265.1(c)(7)]. Option B restricts 
all accumulation to tanks and containers. If the installation elects option 

- A, check this blank ]_ and skip to RECORDKEEPING AND REPORTING. If the 
= installation elects option B, complete the following observations: 

a. Is the container clearly marked with the start of 
- - accumulation date? • . 

40 CFR 262.34 

b. Are all containers visible for inspection? 
40 CFR 262.34(a)(2) . 

c. Have more than 90 days elapsed since the date 
inspected in (a)? 
40 CFR 262.34 

. d. Do wastes remain in accumulation tanks for more than ^ \ 
90_days? -- —_v - • .:-V- " " 

" :40 CFR'262.34 J!" T" '' 

-t each container and tank labeled or marked clearly : - ' 
• V' " i •- - with the words "Hazardous Waste"? ' " \ 

-\:_"40 CFR 262.34.•^ y -
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RECORDKEEPING AKD REPORTIMG; 

1) Has the generator made a hazardous waste determination i 
for all solid wastes generated at the facility? ^ 
40 CFR 262.11 

2) Have all all test results and analyses needed for i 
hazardous waste determination been done? Are they J '• 
retained on-site for at least three years? 
40 CFR 262.11 and 40 CFR 262.40 

3) Has the generator submitted annual reports and exception 
reports as required? J 
320 lAC 4-4-1 . _ 

4) Are all test results and analyses needed for hazardous / 
waste determinations retained for at least three years? " ' 
40 CFR 262.40 -

• i* . • -i 
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SCOPE; 

APPENDIX TR 

YES NO HI 

1) Complete this Appendix if the owner or operator transports 
hazardous waste subject to AO CFR 263.10 

2} Does the transporter transport hazardous waste into the 
U.S. from abroad? 

3) Does the transporter transport hazardous waste out from . 
the U.S.? 

A) Does the transporter mix hazardous waste of different 
DOT shipping descriptions by placing them into a single 
container? -

"MANIFEST SYSTEM AND RECORDKEEPING: 

1) Are copies of completed manifests available for review and 
retained for three years? 
AO CFR 263.22 . " 

2) Estimate the number of manifests for shipments completed 
during the past 6 months. 

3) Examine a representative number of manifests. " Indicate 
number examined. 

A) Did the transporter properly sign and date the manifests 
examined? ' 

- AO CFR 263.20 - - - . 
5) Do any manifests indicate shipments delivered to other 
1 than the designated facility? -- .. - . r- --

• — • J#-

(5) is "NO", skip 6 and 7.) 

facility?. 
^0 CFR 263.21 • :*T-

:•», - • "r/ i" •• 
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ENVIRONMENTAL MANAGEMENT BOARD 

INDIANAPOLIS 46206-1964 

1330 Wed Michigan Street 
P.O. Box 1964 

VIA CERTIFIED MAIL 

STATE OF INDIANA 

COUNTY OF MARION 

) 
) 33: 
) 

IN THE MATTER OF THE ENVIRONMENTAL 
MANAGEMENT BOARD OF THE STATE OF 
INDIANA, 

vs. 

REFINED METALS CDRPORATIDN 

Respondent 

BEFORE THE ENVIRONMENTAL MANAGEMENT 
BOARD OF THE STATE OF INDIANA 

Complainant 

CAUSE 

COMPLAINT. NOTICE OF OPPORTUNITY FOR HEARING. 
AND PROPOSED FINAL ORDER 

TO: Mr. Richard L. Swain. President 
Refined Metals Corporation 
257 West Mallory 
Memphis. TN 38109 

C. T. Corporation 
Resident Agent for 
Refined Metals Corporation 
One North Capitol 
Indianapolis, IN 46204 

This is a Complaint. Notice of Opportunity for Hearing, and 
Proposed Final Order under IC 13-7-11 of the Indiana Environmental 
Management Act and IC 4-22-1, the Indiana Administrative Adjudication 
Act. The Complainant is the Technical Secretary of the Indiana 
Environmental Management Board (Board). The Respondent is Refined Metals 
Corporation, a company authorized to do business in Indiana, which 
operates a place of business at Indianapoli^ Indiana. Respondent's 
U.S. Environmental Protection Agency (EPA) I\D. number is IND 000718130. 

Pursuant to IC 13-7-11 and based on an investigation of the 
facility conducted on June 18, 1985, by Mr. David Koepper of the Division 
of Land Pollution Control (Division), Indiana State Board of Health, it 
has been determined that the Respondent is in violation of the Indiana 
Hazardous Waste Management Program. IC 13-7-8.5, and 320 lAC 4. 
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Findings 

This determination is based on the following Findings: 

1. That on August 18, 1980, Refined Metals Corporation submitted 
notification of hazardous waste activity as a generator only. 

2. That on November 19, 1980, Refined Metals Corporation submitted 
a Part A application to EPA. This application did not include 
the process codes and design capacities. 

3. That on December 18, 1981, an inspection was conducted at 
Refined Metals Corporation to determine compliance with the 
applicable generator requirements. 

4. That on January 22, 1982, a referral from the Generator and 
Transporter Section (Division) was sent to the Treatment, 
Storage, and Disposal Section requesting that a treatment, 
storage, and disposal (TSD) inspection be conducted. 

5. That on February 26, 1982, a TSD facility inspection was 
conducted to determine compliance with the applicable facility 
requirements. 

6. That on April 13, 1983, a Notice of Violation was sent to 
Refined Metals Corporation. This notice cited violations 
discovered during the February 26, 1982, inspection. 

7. That on March 30, 1984, EPA received a request from Refined 
Metals Corporation to withdraw their Part A application, so as 
to function solely as a generator of hazardous waste. 

8. That on April 24, 1984, EPA responded to Refined Metals 
Corporation's request. The response stated that Refined Metals 
Corporation was required to close pursuant to 320 lAC 4-7 in 
order to become a generator only. Additionally, they were 
instructed that they would have to comply with 320 lAC 4 if they 
did not pursue closure. 

9. That on July 13, 1984, a pre-closure inspection was conducted at 
Refined Metals Corporation. Subsequent to this inspection, a 
memo was sent to the Compliance Monitoring Section recommending 
that a compliance inspection be conducted. 

10. That on May 15, 1985, a complaint was received from Emergency 
Response, Division of Water Pollution Control of the Indiana 
State Board of Health. Information received in this complaint 
indicated that in response to a spill. Emergency Response had 
detected possible soil contamination of hazardous waste. 
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n. That an inspection conducted at Refined Metals Corporation on 
June 18, 1985, revealed the following violations: 

a. Pursuant to 320 lAC 4-6 (40 CFR 265.31), the owner or 
operator shall manage hazardous wastes to prevent fire, 
explosion, or release of hazardous waste or hazardous waste 
constituents on premises which could threaten human health 
or the environment. Based on information gathered by the 
Division, there has been a release of hazardous waste or 
hazardous waste constituents throughout the premises which 
could threaten human health or the environment. Spillage 
has occurred in the baghouse area. 

b. Pursuant to IC 13-7-4-l(c), no person shall deposit any 
contaminants upon the land in such place and manner which 
creates, or which would create, a pollution hazard. Scrap 
lead-bearing wastes and materials have been stored so as to 
allow contaminants to be deposited on the land in a manner 
which creates a pollution hazard. This scrap has been 
stored in waste piles without run-on, runoff, or wind 
dispersal control. Additionally, wastewater which is used 
for dust control has been allowed to overflow from the 
drainage system to a ditch that flows off-site. 

c. Pursuant to 320 IAC 4-2-1, the owner or operator of a 
hazardous waste storage, treatment, disposal, or recovery 
facility shall notify the Board of such activities. Based 
on information gathered by the Division, Respondent has not 
notified the Board of hazardous waste storage in containers 
and storage in waste piles. 

d. Pursuant to 320 lAC 4-4 (40 CFR 262.11), a generator is 
required to determine If his waste is hazardous. Based on 
information gathered by the Division, Respondent has not 
determined if the waste slag produced in the secondary lead 
blast furnace and the wastewater that runs through the 
furnace building are hazardous wastes. 

e. Pursuant to 320 lAC 4-6 (40 CFR 265.13(b)), the ov/ner or 
operator shall have a detailed waste analysis plan on file 
at the facility. Based on information gathered by the 
Division, Respondent does not have a detailed waste 
analysis plan on file at the facility. 

f. Pursuant to 320 lAC 4-6 (40 CFR 265.15(b)), the owner or 
operator shall develop and follow a written schedule for 
inspection of security devices. Based on information 
gathered by the Division, Respondent has not developed and 
has not followed a written schedule for inspection of 
security devices. 
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g. Pursuant to 320 IAC 4-6 (40 CFR 265.15(b)(4)). the owner or 
operator shall inspect areas subject to spills daily when 
in use. Based on information gathered by the Division, 
Respondent has not inspected areas subject to spills daily 
when in use. 

h. Pursuant to 320 lAC 4-6 (40 CFR 265.15(b)(4)), the 
frequency of inspection shall be based on the rate of 
possible deterioration of equipment. Based on information 
gathered by the Division, Respondent has not based the 
frequency of inspection on the rate of possible 
deterioration of equipment. 

i. Pursuant to 320 lAC 4-6 (40 CFR 265.15(b)), the owner or 
operator shall develop and follow a written schedule for 
inspections. Based on information gathered by the 
Division, Respondent has not followed the written schedule 
for inspections. 

j. Pursuant to 320 lAC 4-6 (40 CFR 265.15(d)), the inspection 
log shall contain the date and time of inspection. Based 
on information gathered by the Division, Respondent has not 
documented the time of inspections in the inspection log. 

k. Pursuant to 320 lAC 4-6 (40 CFR 265.15(d)), the inspection 
log shall contain the date and nature of any repairs or 
remedial actions. Based on information gathered by the 
Division, Respondent has not documented the time and nature 
of any repairs or remedial actions in the Inspection log. 

1. Pursuant to 320 lAC 4-6 (40 CFR 265.16(d)(1)), the owner or 
operator shall maintain job titles and the names of the 
employees filling the positions in the personnel training 
records. Based on information gathered by the Division, 
Respondent has not maintained the name of the employee 
filling the position in the personnel training records. 

m. Pursuant to 320 lAC 4-6 (40 CFR 265.16(c)), facility 
personnel shall participate in an annual review of initial 
training. Based on information gathered by the Division, 
Respondent has not given an annual review of initial 
training to facility personnel. 
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n. Pursuant to 320 lAC 4-6 (40 CFR 265.52(c)), the conttngency 
plan shall describe arrangements agreed to by local police 
departments, fire departments, hospitals, contractors, and 
State and local emergency response teams. Based on 
information gathered by the Division, Respondent has not 
described arrangements agreed to by local police 
departments, hospitals, contractors, and State and local 
emergency response teams in the contingency plan. 

0. Pursuant to 320 lAC 4-6 (40 CFR 265.52(e)), the contingency 
plan shall include a list of all emergency equipment at the 
facility, location of equipment, physical description of 
each item on the list, and a brief outline of its 
capabilities. Based on information gathered by the 
Division, Respondent has not included the location of 
equipment, physical description of each item on the list, 
and a brief outline of its capabilities in the contingency 
pi an. 

p. Pursuant to 320 lAC 4-6 (40 CFR 265.52(f)), the contingency 
plan shall include an evacuation plan for facility 
personnel. Based on information gathered by the Division, 
Respondent has not included an evacuation plan for facility 
personnel in the contingency plan. 

q. Pursuant to 320 IAC 4-6 (40 CFR 265,55), the emergency 
coordinator listed in the contingency plan must have the 
authority to commit the resources needed to carry out the 
contingency plan. Based on information gathered by the 
Division, Respondent has listed as an emergency coordinator 
a person who does not have the authority to carry out the 
contingency plan. The alternate coordinator listed has 
left employment with the Respondent. 

r. Pursuant to 320 IAC 4-6 (40 CFR 265.53), the copies of the 
contingency plan shall be on file at the site. State, and 
local emergency organizations. Based on information 
gathered by the Division, Respondent has not maintained 
copies of the contingency plan on file at local emergency 
organizations. 

s. Pursuant to 320 lAC 4-6 (40 CFR 265.73(b)(1)), the 
operating record shall contain a description and the 
quantity of each hazardous waste received and the roethod(s) 
and date(s) of each waste's treatment, storage, or 
disposal. Based on information gathered by the Division, 
Respondent has not provided a description and the quantity 
of each hazardous waste received and the methods and dates 
of each waste's treatment, storage, or disposal in the 
operating record. 
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t. Pursuant to 320 lAC 4-6 (40 CFR 265.73(b)(2)), the location 
and quantity of each hazardous waste within the facility 
shall be maintained in the operating record. Based on 
information gathered by the Division, Respondent has not 
maintained the location and quantity of each hazardous 
waste within the facility in the operating record. 

Proposed Final Order 

The Complainant hereby proposes the following as the Final Order 
to be adopted by the Board: 

1. Within thirty (30) days of receipt of notice from the Division, 
Respondent shall submit to the Division a closure plan as 
outlined in 320 IAC 4.1-21-1 through 4.1-21-6 and 4.1-26-7 (and 
a post-closure plan, if applicable, per 320 lAC 4.1-21-7 through 
4.1-21-10 and 4.1-26-7). 

a. The notice from the Division shall designate the areas 
which must be addressed in the closure plan (and 
post-closure plan, if applicable). This plan must address 
all areas of the facility where any contaminants have been 
spilled, deposited, buried, or otherwise disposed of on the 
property, including but not limited to: 

(i) The alleyway between the furnace building and the 
storage building; 

(ii) the area on the north, west, and south sides of the 
wastewater treatment building; 

(iii) the area from the wastewater treatment plant to the 
northeast corner of the property along the entire 
northern perimeter (this includes the area where the 
batteries are stored and where the off-site drainage 
is, but does not include the paved areas); 

(iv) the area on the south and west sides of the baghouse; 

(v) the entire north and west.sides of the facility where 
there is no pavement; 

(vi) all operating areas where spillage has occurred or 
where waste was stored in the past; 

(vii) the ditch which flows north from the north fence along 
the railroad tracks. 
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b. The closure plan (and post-closure, if applicable) must 
include the means to control, minimize, or eliminate, to 
the extent necessary to protect human health and the 
environment, present contamination and future escape of 
contamination. 

2. Within ten (10) days of notice of approval of the closure plan 
(and post-closure plan, if applicable) by the Division, 
Respondent shall implement the plan as approved. 

3. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall manage all waste piles as required 
by 320 lAC 4.1-15-1 through 4.1-26-7. 

4. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall determine if the slag and the 
furnace building water are hazardous as defined by 
320 lAC 4.1-5-1 through 320 lAC 4.1-6-4 (formerly Subparts C 
and D of 40 CFR 261 and 320 lAC 4-3-1). (If you believe the 
waste is not hazardous, include evidence to support your 
decision.) 

5. Within forty-five (45) days of receipt of notice of the Board's 
Final Order, Respondent shall submit the results of the 
determinations on the slag and the furnace building wastes. 

6. Within thirty (30) days receipt of notice of the Board's Final 
Order, Respondent shall develop and follow a written waste 
analysis plan which describes the procedures which he will carry 
out to comply with 320 lAC 4.1-16-4 and, at a minimum, the plan 
must specify: 

a. The parameters for which each hazardous waste will be 
analyzed and the rationale for the selection of these 
parameters (i.e., how analysis for these parameters will 
provide sufficient information on the waste's properties to 
comply with paragraph (a) of this Section). 

b. The test methods which will be used to test for these 
parameters. 

c. The sampling method which will be used to obtain a 
representative sample of the waste to be analyzed. A 
representative sample may be obtained using either: 

(i) One of the sampling methods described In 
320 IAC 4.1-6-5; or 

(ii) an equivalent sampling method. 
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d. The frequency with which the initial analysis of the waste 
will be reviewed or repeated to ensure that the analysis is 
accurate and up-to-date. 

e. For off-site facilities, the waste analyses that hazardous 
waste generators have agreed to supply. 

f. Where applicable, the methods which will be used to meet 
the additional waste analysis requirements for specific 
waste management methods as specified in 320 IAC 4.1-24-3, 
320 lAC 4.1-25-4, 320 lAC 4.1-26-3, 320 lAC 4.1-27-3, 
320 lAC 4.1-29-2, 320 lAC 4.1-30-3, and 320 lAC 4.1-31-3. 

g. For off-site facilities, the waste analysis plan required 
in paragraph (b) of this Section must also specify the 
procedures which will be used to inspect and, if necessary, 
analyze each movement of hazardous waste received at the 
facility to ensure that it matches the identity of the 
waste designated on the accompanying manifest or shipping 
paper. At a minimum, the plan must describe: 

(i) The procedures which will be used to determine the 
identity of each movement of waste managed at the 
facility; and 

(ii) the sampling method which will be used to obtain a 
representative sample of the waste to be identified, 
if the identification method includes sampling. 

7. Within forty-five (45) days of receipt of notice of the Board's 
Final Order, Respondent shall submit a copy of the waste 
analysis plan to the Division. 

8. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall develop and follow an inspection 
schedule that complies with 320 lAC 4.1-16-6. The schedule must: 

a. Address security devices. 

b. Address areas subject to spills' daily when in use. 

c. Address the waste piles. 

d. Base the frequency of inspection on the rate of possible 
deterioration of the equipment and the probability of an 
environmental or human health incident if the deterioration 
or malfunction or any operator error goes undetected 
between inspections. 
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9. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall amend the inspection log to 
include: 

a. The time of the inspection. 

b. The date and nature of any repairs or remedial actions. 

10. Within forty-five (45) days of receipt of notice of the Board's 
Final Order, Respondent shall submit to the Division a copy of 
the inspection schedule and the Inspection log. 

11. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall amend the personnel training 
records to include the names of the employees filling each 
position. 

12. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall conduct an annual review of the 
initial training for all facility personnel involved in 
hazardous waste management. 

13. Within forty-five (45) days of receipt of notice of the Board's 
Final Order, Respondent shall submit to the Division the amended 
personnel training records which includes the annual review of 
training. 

14. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall amend their contingency plan to 
include the following items: 

a. A description of the arrangements agreed to police 
departments, hospitals, contractors, and State and local 
emergency response teams. 

b. The name, addresses, and phone numbers (office and home) of 
all persons qualified to act as alternate emergency 
coordinator. 

c. The location and brief outline t)f capabilities for the list 
of emergency equipment. 

d. An evacuation plan for facility personnel. 

15. Within forty-five (45) days of receipt of notice of the Board's 
Final Order, Respondent shall submit a copy of the amended 
contingency plan to the Division. 
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16. Within ten (10) days of receipt of notice of approval of the 
contingency plan by the Division, Respondent shall submit copies 
of the plan to all local police departments, fire departments, 
hospitals, and State and local emergency response teams. 

17. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall amend their operating records to 
include the following items: 

a. For hazardous waste received at the facility the date(s) of 
its treatment, storage, or disposal at the facility. 

b. The location of each hazardous waste within the facility 
and the quantity at each location. 

18. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall submit a revised Part A 
application to the EPA that reflects the storage activities at 
the facility. 

19. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall submit a State Part A application 

i to the Division that reflects the storage, treatment, disposal, 
and recovery activities at the facility. 

20. Within thirty (30) days of receipt of notice of the Board's 
Final Order, Respondent shall pay the sum of $19,750 as a civil 
penalty to the Indiana Environmental Management Special Fund, 
1330 West Michigan Street, Indianapolis, Indiana 46206. 

The Complainant recommends that the Respondent begin action 
immediately to comply with the above Proposed Final Order pending final 
administrative adjudication of this matter. While such action will not 
result in mitigation of the civil penalty, as proposed, compliance may 
prevent the imposition of additional penalties for continued violations. 

The Board is authorized to assess civil penalties of up to 
$25,000 per day for each violation pursuant to IC 13-7-13-1. Therefore, 
the civil penalty proposed above, if any, which was based upon the 
factual circumstances existing prior to issuance of this Complaint, is 
subject to revision prior to the hearing based upon continued violations. 

Notice of Opportunity for Hearing 

The Respondent is hereby notified, pursuant to IC 4-22-1-23, and 
IC 13-7-11, that the foregoing Proposed Final Order will be recommended 
to the Board for adoption as its Final Order at its next regularly 
scheduled meeting, unless the Respondent files with the Hearing Officer, 
within twenty (20) working days of receipt of this Complaint, a written 
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answer to the above Findings and/or objections to the imposition of the 
Proposed Final Order. The written denial of any material fact contained 
therein or the raising of any written objection will be considered a 
request for a hearing. 

The Respondent's answer or objections should clearly and 
directly admit, deny, or explain each of the factual allegations set out 
in the Findings of which it has knowledge. Failure to respond to any 
factual allegations will be deemed an admission of the truth of the 
allegation. Said answer or objection should contain: 

1. A response to each allegation in the Findings; and 

2. A definite statement of the facts which constitute the grounds 
of defense and/or basis for objection. 

The Hearing Officer appointed by the Board, with whom the answer 
or other pleading should be filed and who will hold the hearing, if 
requested, is: 

Mr. James M. Garrettson, Hearing Officer 
Indiana Environmental Management Board 
1330 West Michigan Street 
Indianapolis. IN 46206 
AC 317/633-0f07 

Copies of all pleadings or other papers filed with the Hearing 
Officer should be served upon all other parties or their attorney, 
including the Attorney General of Indiana. The Respondent is entitled to 
be represented by an attorney, to subpoena witnesses, and present 
testimony on its behalf at any hearing held as a result of this 
Complaint. Written appearance of counsel should be promptly filed and 
may be taken into consideration in the granting of continuances. 

Informal Settlement Conference 

Whether or not Respondent requests a hearing, pursuant to 
IC 4-22-1-4, Respondent may confer informally with the Division and a 
representative of the Attorney General's Office concerning the 
allegations or requested relief set out in this Complaint. Respondent 
may request an informal settlement conference at any time by contacting 
Mr. Dennis Zawodni of the Division at AC 317/243-5051. However, any such 
request will not affect the twenty (20) day time limit for responding to 
this Complaint. 



-12-

Dated at Indianapolis, Indiana, this day of . 1985. 

/^Iph C. Pickard 
f Technical Secretary 

DMZ/tr 
cc: Mr. James M. Garrettson, Hearing Officer 

Office of the Attorney General 
Attn: Ms. Deborah Albright 

/Ms. Sally Swanson, U.S. EPA, Region V 
Marion County Health Department 
Mr. Thomas Russell 
Mr. Verl Myers 
Mr. David Koepper 
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STATE OF INDIANA ) BEFORE THE ENVIRONMENTAL MANAGEMENT 

) SS; BOARD OF THE STATE OF IHMJ^NA 
COUNTY OF MARION ) IS) 

CAUSE NO. N-283 

IN THE MATTER OF THE ENVIRONMENTAL 
MANAGEMENT BOARD OF THE STATE OF 
INDIANA, 

Complainant, 

vs. 

REFINED METALS CORPORATION 

Respondent. 

ANSWER TO FINDINGS AND OBJECTIONS TO THE 
IMPOSITION OF THE PROPOSED FINAL ORDER 

Comes now Refined Metals Corporation (hereinafter "Refined"), 

by counsel, and hereby submits its Answer to Findings and 

Objections to the Final Order proposed to be adopted by the 

Environmental Management Board of the State of Indiana 

(hereinafter "Board") as such is contained in the "Complaint, 

Notice of Opportunity for Hearing, and Proposed Final Order", 

served upon Refined on December 24, 1985. 

In support of its Answer to Findings and Objections to the 

Proposed Final Order, Refined would respectfully submit the 

following: 

GENERAL ANSWER AND OBJECTIONS 

1. Refined denies that it is in violation of the Indiana 

Hazardous Waste Management Progreun, IC 13-7-8.5, and 320 lAC 4 

and 320 lAC 4.1. 

2. Refined is exempt from RCRA regulation and the Indiana 

Hazardous Waste Management Permit Program and Related Hazardous 

Waste Management Requirements as such regulation relates to the 
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inspections conducted by representatives of the Land Pollution 

Control Division (hereinafter "Division"), and 

as such inspections are reflected in the subject Complaint, 

Notice of Opportunity for Hearing and Proposed Final Order. 

3. Refined denies that it is now or was at any time rele

vant to these proceedings, a generator of hazardous waste not 

exempted from RCRA regulation and the Indiana Hazardous Waste 

Management Program and Related Hazardous Waste Management 

Requirements. 

4. Refined denies that it now or at any time relevant to these 

proceedings has either owned or operated a hazardous waste faci

lity. 

5. Refined denies that it has deposited any contaminants 

upon the land in such a place and manner which creates, or which 

would create a pollution hazard. 

6. Refined denies that currently or at any time relevant to 

these proceedings it has inappropriately stored or mishandled any 

lead bearing materials in such a manner as to cause a pollution 

hazard. 

7. Refined states that it is in compliance with all appli

cable hazardous waste management rules and regulations and is neither 

currently nor at any relevant time has it engaged in any prohibited 

acts. 

8. Refined objects to the Proposed Final Order with respect 

to the proposed imposition of requirements, rules or regulations 

which are inapplicable to Refined, and, further specifically 

objects to the proposed civil penalty in the amount of Nineteen 

Thousand Seven Hundred Fifty Dollars ($19,750.00) as being 
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unreasonable, excessive and as constituting a manifest abuse of 

discretion. 

9. The Final Order as proposed is: based upon incorrect or 

inaccurate findings and inapplicable standards, rules and/or 

regulations; contrary to law; unreasonable in terms of its 

requirements; constitutes a manifest abuse of discretion; invalid 

in that it inappropriately classifies certain of Refined's pro

ducts as hazardous wastes; and, predicated upon alleged viola

tions of RCRA and the Indiana Hazardous Waste Management Program 

and Related Hazardous Waste Management Requirements at tiroes when 

Refined was not subject to, or, was exempted from such regula

tion. 

ANSWER TO FINDINGS 

FINDING 1: 

On or about August 18, 1980, Refined sulxnitted EPA 

Form 8700-12(6-80) NOTIFICATION OF HAZARDOUS WASTE ACTIVITY 

advising that it was a generator listing K069 as a specified 

hazardous waste. At such point in time. Refined was uncertain as 

to which rules and regulations were indeed applicable to its 

operations, and, to Refined's knowledge, no one in the secondary 

lead smelting industry, similarly situated, was cognizant of 

exactly what was required. Refined realized the necessity of 

initiating procedures to secure interim status and was equally 

aware of the fact that inasmuch as businesses in general were not 

necessarily familiar with what was actually required in terms of 

compliance, no one would deal with a business which did not 

possess an EPA Identification Number. 
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To the best information of Refined, the continuous processing 

and reprocessing of K069 as an integrated part of the smelting 

process would relieve Refined from regulation under RCRA. Simply 

put. Refined was informed that if there were a question in terms 

of whether such document should be filed or not, it was better to 

file. 

FINDING 2: 

Refined admits that on or about November 19, 1980, it 

submitted its Part A Application to U.S. EPA. An error was made 

vis-a-vis inappropriately identifying the facility as one which 

treats, stores or disposes of hazardous wastes. Such error sub

sequently was brought to the attention of U.S. EPA by letter 

from Refined dated March 26, 1984. The submitted Part A 

Application and in particular at page 4 of 5, sought to explain 

the operations of Refined which did not conveniently fall into 

any well defined category. The process codes and design capaci

ties were not inserted as they are applicable only to a TSD faci

lity. Refined contends that it was not then and is not now a TSD 

facility. In other words, although the Part A Application con

tained an error which later was sought to be corrected, a review 

of the Application itself and the information contained therein 

would show that Refined was not in fact ji TSD facility, and should 

not be regulated as such. 

FINDING 3; 

Refined admits that on or about December 18, 1981, an 

inspection was conducted at Refined. Refined does not have suf

ficient information to either admit or deny the remaining 
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material allegations as contained in this Finding. It is the 

understanding of Refined that the gentleman who conducted this 

inspection, Mr. Terry Gray, did confirm that all K069 was reused 

on site, and, that lead products were stored on concrete floors 

in a building. 

FINDING 4: 

Refined is without sufficient information to either 

admit or deny the material allegations as contained in this 

Finding. Refined, however, denies that at any relevant time was 

it a TSD facility. 

FINDING 5; 

Refined admits that on or about February 26/ 1982, an 

inspection was conducted at its facility; but, is without suf

ficient information to either admit or deny the remaining 

material allegations as contained in this Finding. 

FINDING 6: 

Although the date of April 13, 1983, is referred to in 

this Finding, Refined believes that on or about April 13, 1982, a 

letter from Ralph C. Pickard, Technical Secretary to the 

Environmental Management Board was sent to Refined alleging 

violations of RCRA and 320 lAC 4. 

FINDING 7; 

Refined admits that by letter dated March 26, 1984, to 

U.S. EPA, a modification was requested of the Part A Application 

previously submitted so as to in effect allow Refined, as a true 

reflection of its actual operations, to be categorized as a 

^nerator only. Refined further requested permission to retain 
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its EPA Identification Number. Refined clearly expressed in its 

written submission that it did not treat, store or dispose of 

hazardous waste as a function of its operations. 

FINDING 8; 

1. Refined admits that on or about April 27, 1984, it 

received from U.S. EPA a letter dated April 24, 1984. Refined is 

of the opinion that the position of U.S. EPA as reflected in this 

letter was based upon information from the Division which 

incorrectly characterized Refined as a TSD. Refined, however, 

would point out that as early as September 15, 1981, it was 

advised by U.S. EPA Region 5, that it was not necessary to even 

submit a Hazardous Waste Permit Application since the K069 was 

generated and disposed of as a part of production. It should 

also be noted that based upon information submitted, it appeared 

to U.S. EPA in September, 1982, that Refined used, reused, 

recycled or reclaimed its waste as described in 40 CFR Part 

261.6. Refined contends that at all relevant times it qualified 

as a recycler and that a permit was not required and that the 

permit application indeed should have been withdrawn. The pro

cessing of necessary documentation in terms of appropriate 

changes in classification was inordinately delayed as a result of 

the file of Refined being misplaced at U.S. EPA for a period of 

time. It should also be noted that in February, 1982, upon being 

informed that K069 was being reprocessed, the State of Indiana 

opined that it no longer was interested in this material, and, 

the only item the State had an interest in, in terms of regula

tion, was the maintenance unit which used solvent for cleaning 

dirty parts. 
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FINDING 9; 

1. Refined is without sufficient information to either 

admit or deny the material allegations as contained in this 

Finding. 

FINDING 10 I 

Refined has no knowledge of any complaint from Emergency 

Response, Division of Water Pollution Control of the Indiana 

State Board of Health. Refined has been unable to locate any 

information concerning the alleged "spill". Accordingly, Refined 

is without sufficient information to either admit or deny the 

material allegations as contained in this Finding. 

FINDING 11: 

Refined admits that on or about June 18, 1985, an 

inspection was conducted at the Refined facility in Beech Grove, 

Indiana. 

(a) Refined denies that there has been a release of hazar

dous waste or hazardous waste constituents throughout 

the premises which could threaten human health or the 

environment. Without more specific information. Refined 

is unable to admit or deny the allegation that "spillage 

has occurred in the bag house area." 

(b) Refined denies that scrap lead Ibearing wastes and 

materials have been stored so as to allow contaminants 

to be deposited on the land in a manner which creates a 

pollution hazard. On one occasion non-hazardous 

materials were stored temporarily on concrete. The pile 

has since been removed. The topography would allow any 
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run-off to be appropriately channeled so as to prevent 

off-site contamination. 

(c) Refined has provided all appropriate notifications, and 

denies the existence of waste piles in the context of a 

TSD facility or otherwise. 

(d) Refined denies that it has failed to determine if the 

slag is a hazardous waste. Refined is unclear as to 

what is meant by "waste water that runs through the fur

nace building". In point of fact, the files of the 

Indiana State Board of Health will reflect the analysis 

of the slag and permission to dispose of the slag at the 

Kentucky Avenue landfill. 

(e) Refined denies that it does not have a detailed waste 

analysis plan on file at the facility, although as a 

generator it is not obligated to do so. 

(f) As a generator. Refined denies that it is obligated to 

develop or follow a written schedule for inspection of 

security devices. However, Refined employs a security 

service twenty-four hours a day which inspects security 

devices daily. 

(g) Refined denies that it has failed to inspect areas sub

ject to spills daily, whether sjich areas are in use or 

not. 

(h) Refined denies that it has failed to base the frequency 

of inspections on the rate of possible deterioration of 

equipment. Refined states affirmatively that all equip

ment is inspected on a daily, if not a shift basis. 
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(i) Refined denies that as a generator it is obligated to 

follow a written schedule for inspections. This is not

withstanding the fact that, as stated above, inspections 

are conducted on a daily, if not a shift basis. 

(j) As a generator. Refined denies that it is obligated to 

document the time of inspections in an inspection log. 

(k) Refined denies that as a generator it has an obligation 

to document the time and nature of any repairs or reme

dial actions in an inspection log. However, there is 

information retained concerning the nature of repairs 

and/or remedial actions. 

(1) Refined denies that it has failed to maintain the name 

of the employee filling the position in the personnel 

training records, although not required to do so. 

(m) Refined denies that it has failed to provide an annual 

review of initial training to facility personnel, 

(n) Although not so obligated as a generator. Refined 

denies that it has not described arrangements agreed to 

by appropriate emergency response teams in its con

tingency plan, also not required. 

(o) Refined denies that as a generator, it is obligated to 

provide the location of equipment, physical description 

of each item on the list and a brief outline of its 

capabilities in its contingency plan. Nevertheless, 

Refined has provided all relevant information concerning 

emergency equipment at the facility. 

(p) Refined has provided an evacuation plan for facility 

personnel although as a generator, such is not required. 
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(q) Refined, although having no obligation to do so as a 

generator, denies that it has failed to list as an 

emergency coordinator a person who has the authority to 

carry out the contingency plan, which as stated above, 

is not required. Further, an alternate coordinator has 

been identified and listed. 

(r) As a generator. Refined is not obligated to maintain 

copies of the contingency plan on file at local emergency 

organization(s). Refined would, however, state that 

agreements are in existence with appropriate local 

authorities. 

(s) Although not so obligated. Refined possesses a 

description and quantity of each material received and 

denies that it receives any hazardous waste. Refined 

further denies that it treats, stores or disposes of any 

hazardous waste. The location and quantity of K069 pre

viously has been made known to the Division. 

With respect to all of the documentary or other requirements 

under RCRA or under IC 13-7-8.5 and 320 lAC 4 and 320 IAD 4.1, 

which relate to TSD facilities and not generators. Refined is 

exempt from any such requirements. 

OBJECTIONS TO THE PROPOSED FINAL ORDER 

Refined Hereby Objects To The Proposed Final 
Order As Follows; 

1, Refined heretofore has submitted to the Division an m appropriate and sufficient closure plan which is on file with the 

Division. Refined denies the requirement of submitting any 

further documentation with respect to closure or post-closure and 
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specifically denies that there has been any contamination of soil 

and any impact on the ground water or adjacent waterways, on site 

and off site. Refined denies that there has been any con

tamination creating a pollution hazard and states that there is 

no present or future risk of contamination and that all reaso

nable actions and precautions have been taken to protect human 

health and the environment. There is no evidence of probative 

value demonstrating any hazard to human health or the environ

ment, Refined further objects to being required to proceed with 

the implementation of a closure plan or post-closure plan as pro

posed, as there is no evidence of probative value supporting such 

requirement(s). 

2. Refined objects to being required to implement the clo

sure plan as proposed and further objects to the necessity of 

implementing a post-closure plan, 

3. Refined alleges that there are no waste piles to be 

managed. 

4. Refined heretofore has provided evidence that the slag 

is not hazardous. Refined is uncertain as to what is meant by 

"furnace building water" and accordingly is unable to respond to 

such request. 

5. See objection to number 4 above. Refined is uncertain as 
jk 

to what is meant by "furnace building wastes". 

6. Refined objects to this section of the proposed order in 

that Refined heretofore has developed and followed a written 

waste analysis plan although not required, and no further infor

mation or documentation is required. Further, no hazardous waste 
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is received from off-site and any suggested requirements with 

respect to such off-site facilities are inapplicable, 

7. As stated above, a waste analysis plan previously was 

submitted which is adequate. 

8. Refined does follow an inspection protocol which meets 

all applicable requirements, 

9. Refined is not required to keep a record of the time of 

inspections and the nature of repairs or remedial actions. 

However, there is information retained concerning such repairs 

and remedial actions, 

10, Refined believes that it heretofore has submitted a copy 

of the inspection log format although not required to do so, 

11, Refined heretofore has appropriately amended the 

personnel training records to include the names of the employees 

filling each position, 

12, Refined does conduct an annual review of the initial 

training for all facility personnel involved in the operation of 

the facility, 

13, Refined believes that it heretofore has provided the 

Division all necessary information concerning training and the 

annual review of training, 

14, Refined submits that its contingency plan, although not 

required, is adequate as previously submitted, 

15, See response to 14 above, 

16, See response to 14 above. See also answer to Finding ll(r). 

17, Refined denies that it receives any hazardous waste, 
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18. Refined denies that it conducts any storage activities 

at the facility which would cause Refined to be considered a TSD 

facility, necessitating a revised Part A Application being sulMnitted. 

19. See response to 18 above. 

20. Refined objects to and contests the civil penalty in the 

amount of Nineteen Thousand Seven Hundred Fifty Dollars 

($19,750.00) and alleges that there should be no civil penalty 

assessed based upon the facts. 

Notwithstanding the position of Refined as set forth hereina

bove, Refined immediately commenced voluntary actions to elimi

nate even the possibility of contamination and currently is in 

the process of implementing additional safety measures to further 

preclude the possibility of run-off. Refined would further 

state that historically it has endeavored to cooperate fully with 

all regulatory agencies with respect to the environmental manage

ment of its operations, and is confident that the records of the 

Indiana State Board of Health will reflect efforts which Refined 

has made at any time concerns were raised by the Indiana State 

Board of Health. More important is the fact that, based upon 

information previously provided by U.S. EPA, Refined was and 

remains of the opinion that its continuous processing of K069 on-

site exempts Refined from RCRA regulation. However, and as evi-

dence of its abiding good faith. Refined has instructed its engi

neering consultants to immediately develop a procedure for 

placing in tanks all K069 notwithstanding the fact that the 

current processing configuration of the K069, in the judgment of 

Refined, and which received support from U.S. EPA, did not render 

Refined a TSD facility. Further, and notwithstanding the fact 
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that the outside temporary storage of lead product was on 

concrete and which product has been fully removed. Refined no 

longer will store any product in a manner which causes legitimate 

concern to the Division in terms of run-on and run-off control. 

Contemporaneously herewith, and in recognition of the concern 

of the Division, Refined is addressing from an engineering 

perspective methodologies which will totally eliminate even the 

possibility of off-site contamination. Also, and although every 

reasonable effort has been made in connection with general 

"housekeeping". Refined is redoubling its efforts in this regard. 

Refined has operated the subject facility for only a period 

of approximately two years. In that period of time Refined has 

spent or has committed to expend tens of thousands of dollars 

voluntarily on environmentally related matters including the 

installation of a furnace to process the K069 material. Even if 

we were to assume that certain RCRA and/or the Indiana Hazardous 

Waste Management Permit Program and Related Hazardous Waste 

Management Requirements regulations would be applicable to the 

operations of Refined, the time constraints imposed in terms of 

compliance are exceedingly short. Once again, assuming arguendo, 

that RCRA and/or the Indiana Hazardous Waste Management Permit 

Progreun and Related Hazardous Waste Management Requirements regu-
A 

lations would apply, extensions of time to effect compliance are 

reasonably required under the circumstances. Compliance with 

even a portion of the requirements will be incredibly expensive 

and quite time consuming. 

Refined wishes to cooperate fully and voluntarily. Refined 

believes in good faith that RCRA and/or the Indiana Hazardous 
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Waste Management Permit Program and Related Hazardous Waste 

Management Requirements do not apply to its operations and that 

an attempt to obligate Refined to comply with inapplicable laws, 

rules and regulations is an abuse of discretion and contrary to 

law. At the same time. Refined has an obligation as a good cor

porate citizen to respond in an appropriate manner to the con

cerns of regulatory agencies whose primary function is the 

protection of the health of the population and the environment. 

Conversely, the same regulatory agencies have a reciprocal obli

gation to fairly and equitably treat its corporate citizens and 

not attempt to arbitrarily impose standards which do not apply. 

Refined neither receives nor accepts any hazardous waste. Mo 

hazardous waste leaves the site and the K069 is continuously pro

cessed. Although R069 is a specified or a designated hazardous 

waste. Refined neither stores nor transports such material and 

therefore is exempt from RCRA regulation and the Indiana 

Hazardous Waste Management Permit Program and Related Hazardous 

Waste Management Requirements. 

For the foregoing reasons. Refined, as Respondent, respect

fully prays the Board to reject the Proposed Final Order, and for 

all further, just and proper relief. 

"R^speQtfully submiU:^d, 

Jay N. Brodey, Esq. 
Judith E. Overturf 
HARRISON & MOBERLY 
777 Chamber of Commerce 
320 North Meridian Street 
Indianapolis, Indiana 46204 
(317) 639-4511 
Attorneys for Respondent 
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CONTINUED FROM THE FRONT 
CODES (4-dlglt, In Order ofprlorliyj 

A. HH>T -t;, j: 

J J 4 1 
(specify) fcify) 

Secondary Lead Smelting 

fc. +MlRD 

(specify) 
NA 
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I I 
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(specify) 
NA 

(specify) 
NA 

VIII. OPERATOR INFORMATION, 
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X. EXISTINO ENVIRONMENTAL PERMITS;^ 
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A.6.1.0.7 
it 

N 

A. NPDCt (Discharges to Surface Waier) • 
T—I—I—I—I—I—I—I—I—I—r~r 

b. PSb lAtr Emissions from Proposetl Sources) 
I I I 1 

U 

T I I I I I 1 

.J I I—I—i-
Ii_ 

•. UlC (Vnderground Inleetton of Fluids) 
1—1—I—I—i—I—I—i—I—I—r—i" 

K. OTHeR/ipfcl/)'/ . > 
Ill I i r ' 

V it 

Tr 71 

1—I—I—I—r 
STATE .P.E.R.M: 

"—^ 
?r7i See Attachment 1) 

.. e.bTHfcR (Specify), 'v-'i -. i 
I ' ' ' ' I » > > ' < ' Uipecif^) 
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Secondary Lead Smelting. The plant processes scrap metal and lead bearing raw materials 
into refined lead alloys. 
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prim or \/pr in the unsliacJed area.', only 
areas are spaced for ehte type, i.e., 12 characters fine Fort iproved QMB No. 1 $8-580004 

FORM 

EPA 
U.S. ENVIRONMENTAU PROTECTION AGENCY 

HAZARDOUS WASTE PERMIT APPLICATION 
Consotidated Permitt Program 

rr'ii.1 informatiort li reQulrrrt under Section 3005 of RCRA.) 

application you are submitting for your facility or i | 
rrvisrrd application. II this is your first application and you already know your facility's EPA 1.0. Number, or if this is a revised application, enter your facijity'i^,',4 

I EPA I.D. Number in Item I above. ' '•' 
(for Baccery bcorage Area; ' ^ ^ 

[^l.NEW FAClt-ITY (Complete Item below.) ' 
A. FIRST APPLICATION (place on 

!3 
"A"! below and provide the appropriate date) 

facility. 1. EXISTING FACILITY (See itislrurlinnf for defiiiilion of "exieting 
Cornplrle Hem beloui.) 

" " 

FOR EXISTING FACILITIES. PROVIDE THE DATE fyr., mo.. A day) 
OPERATION SEGAN OR THE DATE CONSTRUCTION COMMENCED 
(use the boxes to the left) 

B. REVISED APPLICATION (place on "A"' below and complete Item I above) 
r~1l. FACILITY MAS INTERIM STATUS 

yn. MO. DAY 

1 1 1 
71 7- 7f 7f 77 71 

FOR NEW FACILITIES, 
PROVIDE THE DATE . r 
(yr., mo., A day) pPERA-
TIDN SEDAN OR IS 
EXPECTED TO BEGIN 

Hi. PROCESSES - CODES AND DESIGN CAPACITIES 

A. PROCESS CODE — Enter the code from the list of process codes below that best describes each process to be used at the facility. Ten tines are provided for -
entering codes. If more lines are needed, enter the codefs/ in the space provided. If a process will tie used that it not included in the list of co^t I)al0w,|than 
describe the process lincluding its design capacity) in the space provided on the form (Itam fll-C). 

B. PROCESS DESIGN CAPACITY — For each code entered in column A enter the capacity of the process. 
1. AMOUNT — Enter the amount. 
2. UNIT OF MEASURE - For each amount entered in column 6(1), enter the code from the list of unit measure codes below that describes the unit Of 

measure used. Only the units of measure that are listed below should tie used. 

PROCESS 

PRO- APPROPRIATE UNITS OF 
CESS MEASURE FOR PROCESS 

.CODE DESIGN CAPACITY PROCESS 

PRO- APPROPR lATE UNITS OF 
CESS MEASURE FOR PROCESS 
CODE DESIGN CAPACITY 

Storage: 

•

TAINER (barrel, drum, etc.) SOI 
;• SOS 
I F.LF 

:E IMPOUNDMENT 

S03 

B04 

PifpoMl: 
fNJCCTION WELL 
t.ANOFILL 

I.ANO APPLICATION 
OCEAN DISPOSAL 

SURFACE IMPOUNDMENT 

UNIT OF MEASURE 

D79 
O90 

DI1 
DI2 

Dt3 

GALLONS OR LITERS 
GALLONS OR LITERS 
CUBIC YARDS OB 
CUBIC METERS 
GALLONS OR LITERS 

GALLONS OR LITERS 
ACRE-FEET (t/ie vo/urnt that 
wou/d cover one acre to a 
drpth of one foot} OR 
HECTARE-METER 
ACRES OR HECTARES 
GALLONS PER DAY OR 
LITERS PER DAY 
GALLONS OR LITERS 

Trsitrntnt: 
TANK 

SURFACE IMPOUNDMENT 

INCINERATOR 

T01 

T02 

TOJ 

OTHER fV$e for phytieaL ehen 
thermal or biological treatment 
proceaei not occurring in tonhs, 
surface impoundments or ineiner' 
ators. Describe the processes in 
the space provided: Hem JJI-C.) 

chemicala T04 

GALLONS PER DAY OR 
LITERS PER DAY 
GALLONS PER DAY OR 
LITERS PER DAY 
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METRIC TONS PER HOURt 
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LITERS PER HOUR 
GALLONS PER DAY OR 
LITERS PER DAY 
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CODE UNIT OF MEASURE 

UNIT OF 
MEASURE 

CODE UNIT OF MEASURE 

UNIT OF 
MEASURE 
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LITERS L 
CUBIC YARDS Y 
CUBIC METERS C 
GALLONS PER DAY U 

a A : 
. P 

LITERS PER DAY V 
TONS PER HOUR D 
METRIC TONS PER HOUR W 
GALLONS PER HOUR C HECTARES • Q -
LITERS PER HOUR H 

EXAMPLE FOR COMPLETING ITEM III fshotvn in line numbert X-1 endX'2 betow): A facility hai two itorage tanks, one tank can hold 200oalloniand tha 
otiier can hold 400 gallons. The facility also has an Incinerator that can burn up to 20 gallons per hour. 
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minued from the front. 

•NES fcoiUinuci>)_ 
ADDITIONAL PROCESS CODES OR FOR DESCRIBING OTHER PROCESSES (Code "TOd"). FOR EACH PROCESS ENTERED HERE 

ESIGN CAPACITY. 

NA 

V Ur.SCRIPTlON or MAZARpOUS WASTES ^ 
EPA HAZARDOUS WASTE NUfVIBtR — Enter tfie four-^gii numCef from 4C^FR, Subpart D for sechliited hazardout waite you will Randla. If you 
handle hazardous wastes which are not listed in 40 CFR, Subpart D, enter the four—digit numberfs^ from 40 CFR, Subpart C that datcrlbei the characterli-
ties and/or the toxic contaminants of those hazardout wastes. 

. ESTIMATED ANNUAL QUANTITY — For each listed watte entered In column A eitimete the quantity of that watte that wilt be handled on an annual 
^gjkFor each characteristic or toxic contaminant entered in column A estimate the total annual quantity of all the non-listed wastefs/ that will be handled 

nssess that characteristic or contaminant. 

. tJI MEASURE — For each quantity entered in column B enter the unit of measure code. Units of measure which must be used and the appropriate 
coo.. .r; 

ENfjLISH UNIT OF MEASURE -CDDJE. METRIC UNIT OF MEASURE CODE 
POUNDS. 
TONS. . . 

. P 

. T 
KILOGRAMS . . 
METRIC TONS . 

> K 
. M 

If facility records use any other unit ol measure for quantity, the units of measure mutt be converted into one of the required units of measure taking Into 
account the appropriate density or specific gravity of the waste. 

i. FROCESSES 
1. PROCESS CODES: 

For listed hazardous waste: For each listed hazardous watte entered in column A select the codeftf from the list of process codes contained In Item 111 
to indicate how die waste will be stored, treated, and/or disposed of at the facility. 
For non-listed hazardous wastes: For each characteristic or toxic contaminant entered in column A, select the codefs^ from the lilt of process codes 
contained in Item III to indicate alt the processes thet will be used to store, treat, and/or dispose of all the non-listed hazardous wastes that possess 
that characteristic or toxic contaminant. 
Note: Four spaces are provided for entering process codes. If more are needed: (1) Enter the first three as described above; (3) Enter "000" In the 
extreme right box of Item IV-DI1); end 13) Enter in the space provided on page 4, the line number and the additional codefeA 

2. PROCESS DESCRIPTION: If a code is not listed for a process that will be used, describe the process in the space provided on the form. 

JDTE: HAZARDOUS WASTES DESCRIBED BY MORE THAN ONE EPA HAZARDOUS WASTE NUMBER - Hazardous wastes that can be described by 
nore tlian one EPA Hazardous Waste Number shall be described on the form as follows: 

1. Select one of the EPA Hazardout Watfe Numbers and enter It in column A. On the same line complete columns B.C. and 0 by estimating the total annual 
quantity ol the waste and describing all the processes to be used to treat, store, and/or dispose of the waste. 

2. In column A ol the next line enter the other EPA Hazardous Waste Number that can be used to describe the waste. In column 0(2) on that line enter 
"included with above" and moke no other entries on that line. 

3. Repeat step 2 for each other EPA Hazardout Watte Number thet can be used to describe the hazardous waste. 

EXAMPLE FOR COMPLETING ITEM IV hhown in line numbers X-f. X-2, X-3, endX-4 below} - A facility will treat and dispose of an estimated 900 pounds 
ler year of chrome shavings from ieather tanning and finishing operation. In addition, the facility will treat and dispose of three non—listed wattes. Two wastes 
}re corrosive only and there will be an estimated 300 pounds per year of each, watte. The other waste it corrosive and ignilable and there will be an astimated 
too pounds per year of that waste. Treatment will be in an incinerator and disposal will be in a landfill. 

f 
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C.ONIT 
OF MEA-

auRE 
fen ler 
code) 
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I 1" 1 1 
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. .. 
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' ' 1 1 •• 1 1 1 1 



pm paqe 2. 
opy this pegi' before conrpleting if you have more than 26 wastes to list Form Approyed OMB /Vo. tS8 S80004 

. NUMBER (enter from page I) 

A. EPA 
HAZARD. 
WASTENO 
(enter coJcl 

— J J C 

I 0 Q 0 7 I i ^ 1 
7 19 »« 

v. UESCRirTION OF HAZARDOUS WASTES (continuedl 

B. ESTIMATED ANNUAL 
QUANTITY OF WASTE 

D. PROCESSES 

1. PROCESS CODES 
(en ler) 

t. PROCESS OCBCfllPTION 
(If a code le not entered 

190 S 0 3 
" JH " • .» 

(Battery Storage Area) 

V 

* Quantity shown rt e: ei ts the maxii um U£ ntit in gtoragg at any one time. 
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'intinued from Ihe tronl. 

v. jg||k MPTION OF IIAZARUOUS WASTES (f^ontinued! 
ETCHP S SPACE TO LIST ADDITIONAL. P.-70CESS CODES FROM ITEM D1 ») ON PAGE 3. 

NA 

V. FACILITY DRAWING 

P =•>9 facilities must include in the space provided on page 5 a scale drawing of the facility hee instructions lor more rSetaii}. 

OGRAPHS 

All t,.^oiig facilities inust include photographs (aerial or ground-level! that clearly delineate all existing structures; existing storage, 
treatment and disposal areas; and sites of future storage, treatment or disposal areas (see instructions for more detail). 
VII. FACILITY GEOGRAPHIC LOCATION 

VIII. FACILITY OWNER 

O A. If the facility owner it also the facility operator at lifted in Section VIII on Form 1, "General Information", place an "X" In the box to the left and 
skip to Section IX below. 

6. If the facility owner it not the facility operator at listed in Section VIII on Form t, complete the following items: 

f. NAME OF FACIUITV'S LEGAL OWNER e A no.l 

E REfined Metals C.nrn.. i.oo Ci.is-in — >• 9 1 7 7 •i 1 7 
U- 2L Jl. Lit. • •t. , « 

/ certify under penalty of law that 1 have personally examined and am familiar with the information submitted in this and all attached 
documents, and that based on my inquiry of those individuals immediately responsible for obtaining the information, 1 believe that the 
submitted information is true, accurate, and complete. 1 am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment. 
A. NAME (pruif or type) 

•Cwdiii 

/ certify under penalty of law that I have personally 
documents, and that based on my inquiry of those ii 
submitted information is true, accurate, and comple, 
including the possibility of fine and imprisonment. 

n. SIGNATURE -

examined and am familiar with the information submi 
idividuals immediately responsible for obtaining the in 
te. / am aware that there are significant penalties for si 

'tted in this and all attached 
tformation, 1 believe that the 
(bmitting false information. 

A. NAME (prim or lypr) 

\tA 

m. aiONATURE 

NA MA 



'MtiniOrj !romipapt> 4, 

FM^'TY DRAWING (sec page 4) 
I Approved 0MB No, 1S8-S80004 w 

(See Attachment 3) 



ATTACHMENT 1 

STATE AIR QUALITY PERMITS 



ATTACHMENT 1 

STATE AIR QUALITY PERMITS 

# 

Fermi t 
No. 

08025 

08026 

08027 

08028 

08029 

08030 

08031 

08032 

08033 

0803A 

Date 
Issued 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

12-29-83 

Description 

Blast Furnace (Cupola) with 
Baghouse Cyclone and Afterburner 

Sanitary Ventilation for Raw 
Material and Blast Furnace Feed 
Facilities 

Sanitary Ventilation for Blast 
Furnace Slag Tap, Slag Cooling Area, 
Lead Well and Launder with Cyclone 
and Baghouse Dust Collectors 

Refinery Kettle No. 1 

Refinery Kettle No. 2 

Refinery Kettle No. 3 

Refinery Kettle No. A 

Refinery Kettle No. 5 

Refinery Kettle No. 6 

Refinery Kettle No. 7 



# 

ATTACHMENT 2 

PART A TOPOGRAPHIC MAP 

m 



Topo map is on order 
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ATTACHMENT 3 

FACILITY DRAWING 



SCRUB 
TREES 
WOODED 
AREA 

3700 S. ARLINGTON AVE 
BEECH GROVE, IN 46107 



/^rTT I 

^ STATE: 

DEPARTMENT OF 
ENVIRONMENTAL MANAGEMENT 

105 South Meridian Street 
P.O. Box 6015 

Indianapolis, Indiana 46206-6015 
March 26, 1987 

VIA CERTIFIED MAIL p 395 652 387 

Mr. Williani Freudi'ger 
Refined Metals Corporation 
P.O. Box 188 
Beech Grove, IN 46107 

Re: IND 000718130 
Letter of Barning 

Dear Mr. Freudiger: 

Our records indicate that the facility indicated above is not in 
coapliance with the Indiana RCRA financial assurance rules for the following 
reason: 

1. No filino of proof of financial assurance for closure, post-closure 
or liability coverage as required by 320 lAC 4.1-22-1 through 
320 lAC 4.1-2-35. A copy of the Indiana RCRA financial assurance 
rules has been enclosed. 

Failure to respond to this notice by April 30, 1987, will result in the 
referral of this watter to the Enforcement Section. If you have any questions 
regarding this, please contact me at AC 317/232-8901. 

Very truly j^rs, 

V. 
Jeffrey W. Stevens 

AT 
and Na2ardous Waste Nanagenent 

Legal Analyst 
Solid 

JWS/tjd 
Enclosure 
cc: Ms. Sally K. Swanson, U.S. EPA, Region V 

1 



'' DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

^11^ INDIANAPOLIS 

c. rICE MEMORANDUM September 9. 1987 

TO: Refined Metals Corporation THRU: David Koepper 
RCRA File 

MOM- Blankenberger 
Compliance Monitoring Section 

SUBJECT: .Routine Interim Status Inspection on August 12, 1987, at Refined Metals, Inc. 3700 South Arlington Avenue 
IndUnapolis, Indiana 
IND 0007108130. 

On August 12, 1987, Messers Bruce Hamilton, Bob Steele and I conducted a 
routine interim status inspection at the above mentioned facility. A 
pre-inspeciton file audit revealed that an inspection on June 18, 1985, found 
the facility to be in violation of most of the interim status requirements. 
That inspection resulted in the issuance of a Complaint Order (N-283), which 
has not been resolved. A second inspection was conducted on June 24, and July 
1, 1985. No new violaitons were noted, therefore no additional enforcement 
action was taken. A second separate enforcement action was taken in 
February 1987 relative to biennial report requirements. 

Refined Metals Inc., was represented by Messers. Ron Widner, Plant 
Manager; John Saucerman, Safety Coordinator; and Ms. Judith E. Overturf, 
Harrison & Moberly. The facility is a lead smelter of scrap batteries and 
other miscellaneous lead scrap. They have interim status for the storage of 
hazardous waste in piles. 

The following violations of the interim status standards were noted during 
the inspection: 

-Lack waste analysis on Exide battery scrap. 
-Waste analysis plan does not address hazardous waste from offsite. 
-Not inspecting hazardous waste containers, spill control equipment. 
-Inadequate inspection log. 
-Inadequate personnel training records for supervisors and emergency 

coordinators. 
-Inadequate contingency plan. 
-Have not submitted unmanifested waste reports. 
-No irmediate access to communication device. 
-Open containers of HW lead scrap. 

Since April 15, 1987, the facility has received hazardous waste (D008) 
from Exide Corporation without a manifest. Scrap battery plates covered with 
lead oxide paste are shipped to Refined Metals. Also, between March 1987 and 
April 15, 1987, they received wastewater treatment sludge (D008) from Exide 
Corporation without a manifest. With the adoption of the new definition of 
hazardous waste on April 15, 1987, the lead waste is regulated and the WWT 
sludge is exempt. 



m 

Refined Metals Corporation 
Page 2 

In conclusion, the facility is still in violation of many interim status 
standards. One violation not previously addressed concerned the acceptance of 
hazardous waste from Exide Corporation without a manifest. Other violations 
with the inspection schedule and contingency plan are due to the fact that the 
facility does not consider certain waste stream as hazardous. 

The Material Storage Building in no way could be considered a tank. Water 
from dust control was noted entering the building on the south side and 
exiting on the northside through open doorways. No berm or curb existed to 
contain the flow of water in the building. Also, it appeared that water 
flowed toward the middle of the building from the sides where K069 baghouse 
dust is stored. 

The K069 storage area was not sloped in such a manner to provide 
containment. 

A referral will be made to the Enforcement Section recommending that all 
new violations be included in the existing enforcement action in the form of 
an amended complaint. 

JLB/rmw 

cc: Mr. Dennis Zawodni, Enforcement Section 
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9 TSD RCRA Inspection Report . 

EPA Identification Nunber; / K} D O 0 0 7 I Q ( S O 

Installation Name: 

location Address: 

Cfty: ZIP ^gpy 

Date of Inspection: Time of Inspection /0:OP^fify\ - '3'9S'fy^, 

Person(s) interviewed * Title Telephone 

Ccr--/Pr.fPi\. " 
a 

Inspector(s) Agency Telephone 

/3o^ • h 
/€-i.ou<ju 

#f yf'L^'w'V *-please identify correspondence contact 

Installation Processes by Process Code (EPA Form 3510-3) 

SOI Container storage S02 Tank storage 
S03 Waste Pile storage S04 Surface impoundment storage 
D79 Injection well disposal D80 Landfill disposal 
D81 Land Application disposal D83 Surface Impoundment disposal 
TOl Tank Treatment T02 Surface Inf>oundment treatment 
T03 Incinerator treatment T04 Other 

If Part A process codes are listed above as T04 please describe the process 
involved below. 

Other activities 

Generator 
Appendix STT 

Transporter 
Appendix TR~ 

1. Indicate any hazardous waste processes, by process.code, %#hich have 
been omitted from Part A of. the facility's permit application.-

2. Indicate any hazardous waste processes (by process .code and line 
number on EPA Form 3510-3 page 1 of 5) which appear to be eligible 
for exclusion per 40 CFR 265.1(c). Provide a brief rationale for the 
possible exclusion. 



I; 

1. Verify EPA I.D. No. 

2. Type of Facility (G, T, T5D) based on inspec,tion_ 

3. Type of Operation, Products Manufactured, Processes Utilized, 
Size of Operation. Concentrate on processes that produce waste 
(hazardous or non-hazardous)'. 

4. Hazardous Waste 
Streams/EPA # Source Rate ' Disposition 

ii 



« 
t 

s 
L 
U 
D 
G 
E 

B 
Y 
P 
R 
0 
D 
U M 
C A 
T T 

E 
R 
I 
A 
L 

_.Z 

5. -List all wastes not listed in number 4 such as 
spent materials, sludges, byproducts, scrap batteries and scrap 
metals. Check the appropriate category for each material found. 

Waste Process Generating Waste Rate vispg 

7 

Disppsitjon 

-# 



Wastes continued-

Comments: 

6. If the companx^claims a reuse or reclaim exemption please include the 
following informatiot^: 

Waste GeneiH^n How reclaimed & Quantity stored 
Type Rate \ by Who on Site 

A. 

B. 

C. 

D. 

7. If any of the wastes are reclaimed in the manners listed below please 
check those areas and utilize the provided appendices. 

YES NO 

A) Waste Oil Fuel- Appendix A 

B) Lead Acid Batteries - Appendix B 

C) Hazardous Waste Fuel - Appencix C 

D) Precious Metals - Appendix D 

E) Use Constituting Disposal - Appendix E 



8. Hazardous Waste 
On-Site Amount How Stored . Comments ^ 

L^J? 
<?2Af^ 30,000 hcuX^Ur^p^ 

9. Has the capacity of the storage areas listed on the Part A exceeded that 
allowed? List the type and amount of actual storage capacity overages. 
320 IAC 4.1-38-2 

10. Indicate any TSD activities which have been omitted from or are not clear 
on the facility map (for the purpose of determining if expansion has occured) 

m. Is the Annual Peport Accurate? ^Crh' 

12. List Transporters Used by the Company 

X4> 
-7^-7 

13. Note any non-RCRA Violations (Open Dumping, Dunping in City Sewer 
Without Pretreatment Program, OSHA, etc.) 



0 General Facility Standards (paperwork) 

YES NO NI 

1) Has the Regional Administrator/Envlronfnental Management Board been 
notified regarding: 

a. 

b. 

c. 

Receipt of hazardous waste from a foreign source? 
40 CFR 265.12(a) (320 lAC 4.1-16-3) 
Facility expansion? 
40 CFR 270.72(b) (320 lAC 4.1-38-3) 
Change of owner or operator? 
40 CFR 265.12(b) (320 lAC 4.1-16-3) 

A 

2) General Waste Analysis: 

Has the owner or operator obtained a detailed 
chemical and physical analysis of the waste? 
40 CFR 265.13(a)l (320 lAC 4.1-16-4) 
Coes the -owner-or-operator+tave e detailed 

/ 

waste analysis plan on file at the facility? 
40 CFR 265.13(b) (320 lAC 4.1-16-4) 

Does 
1. 
2. 
3. 
4. 
5. 
6. 

the waste analysis plan contain: 
parameters (and rationale for their choic'e) 
test methods 
sampling method for representative sample 
frequency of analysis (and rationale) 
off-site only: waste analysis from generators 
AHHTiional waste analysis needed (when a change 
in waste type or process occurs) 
a. 

b. 

265.193 
Tiee 

(320 
above)" 

lAC 4.1-24-3)Tanks 

265.225 
(same 

(320 lAC 4.1-25-4)Impoundment 
as above) 

c. 

d. 

e. 

f. 

g-

265.252 (320 lAC 4.1-26-3)Waste Pile 
(same as above) 
265.273 (320 lAC 4.1-27-3)Lana Treatment 
(same as above) 
265.341 (320 lAC 4.1-29-2)Incinerators 
(same as above) ^ 
265.375 (320 lAC 4.1-30-3)Thennal Treatment 
(same as above) 
265.402 (320 lAC 4.1-31-3)Other Treatment : 
(same as above) 

2. a 
> Q^c. 



hazardous waste from off-site? 
40 CFR 265.13(c) (320 lAC 4.1-16-4) 

9 
1i. safety and emergency equipment? 

iv. operating and structural equipment (ie. dikes, 
pumps, etc.)? 

YES NO NI 

c. Does the waste analysis plan specify procedures 
for inspection and analysis of each movement of 
hATArrfniic WAcfd frnm nff-cifp? 

3) Owner or Operator Inspections: 

a. Does the owner or operator inspect the facility 
for deterioration, malfunctions, operator errors, 
and discharges of hazardous w.tste that may affect 
human health or the environment? 
40 CFR 265.15(a) (320 lAC 4.1-16-6) ~ 

b. Does the owner or operator have an inspection > 
schedule at the facility? 
40 CFR 265.15(b)2 (320 lAC 4.1-16-6) 

c.- -If so,-does the schedule address the inspection 
of the following items: 
40 CFR 265.15(b)l (320 lAC 4.1-16-6) 
T, monitoring equipment? 

iii. security devices (including fences)? y/ 

i/ 

V. type of problems to be looked for during the 
inspection (e.g. leaky fittings, defective pump, 
etc.)? 
40 CFR 265.15(b)(2) (320 lAC 4.1-16-6) 

vi. inspection frequency (based upon the possible 
deterioration rate of the equipment)?* 
40 CFR 265.15(b)(4) (320 lAC 4.1-16-6) 



# 
YES NO NI 

vii. Must include; 

1. Weekly container storage? . 
(See 265.174) (320 lAC 4.1-23-5) 

2. Daily and Weekly Tank Storage? 
(See 265.194) (320 lAC 4.1-24-4) 

3. Daily freeboard and weekly dike inspection 
for surface impoundments? 
(See 265.226) (320 lAC 4.1-25-5) 

4. Landfills, Thermal treatment, Chemical, 
Physical, and Biological treatment should 
be inspected as determined by deterioration 
rate and daily at loading and unloading 
areas (where spills are likely) 
[See 265.15(b)(4) (320 lAC 4.1-16-6)] 

d. Does Owner or Operator follow the written inspection 
schedule as outlined? 
265.15(b)(1) (320 IAC 4.1-16-6) 

e. Are areas subject to spills inspected 
daily when in use? 
265.15(b)(4) (320 lAC 4.1-16-6) 

jit 
SA) nni 

/Does 'maTn'tain an inspecti 

9' 

le owner or^perat< 
log or summary of owner or operator inspections? 
y CFR 265.15(d) (320 lAC 4.1-16-6) 
does the inspection log contain the following information; 
AO CFR 265.15(d) (320 lAC 4.1-16-5) y 
T the date and time of the inspection? l/ 

ii. the name ot the inspector? 

iii. a notation of the observations made? 

iv. the date and nature of any repairs or remedial 
actions? 

g/'y> 

• 

# 

8 



YES NO NI 

# 

4) Do personnel training records include: 

a. Job titles for the positions related to HWM 
40 CFR 265.16(d)l (320 lAC 4.1-16-7) 

b. The name of the employees filling each job title? 
40 CFR 265.16(d)(1) (320 lAC 4.1-16-7) 

c. Job descriptions including the required skills, 
education, or other qualifications and the duties 
of the personnel assigned to the position? 
40 CFR 265.16(d)2 (320 lAC 4.1-16-7) 

d. Description of both introductory and continuing 
training required for each job? 
40CFR 265.16(d)(3) (320 lAC 4.1-16-7) 

e. Records of training required in (d)? 
40 CFR 265.16(d)4 (320 lAC 4.1-16-7) 

f. Did facility pesonnel receive the required training including: 

i) classroom or on the job 

ii) within 6 months of hire " ^ 

iii) annual review of training? \/^ 

/ 

Are all_ training records maintained for current 
personnel and for at least three years for former 
employees? 
40 CFR 265.16(e) [320 lAC 4.1-16-7(e)] 

C^UJi 

m 



CONTINGENCY PLAN AND EMERGENCY PROCEDURES 
^ YES NO NI 

1) Does the Contingency Plan contain the following 
information: 

a. The actions facility personnel must take to comply 
with 265.51 (4.1-18>2) and 265.56 (4.1-18-7) in response 
to fires, explosions, or any unplanned release of hazardous 
waste? (If the owner has a Spill Prevention, Control, 
and Countermeasures (SPCC) Plan, he needs only to 
amend that plan to incorporate hazardous waste 
management provisions that are sufficient to comply 
with the requirements of this Part (as applicable). 

b. Arrangements agreed by local police departments, 
fire departments, hospitals, contractors, and State 
and local emergency response teams to coordinate ^ 
erTi^rntfinrv cpri/irpc TAP. 4.1*18»3 r 

# 

emergency services 320 lAC 4.1-18-3 

c. Names, addresses, and phone numbers of all persons 
qualified to act as emergency coordinators? 

d. A list of all emergency equipment at the facility 
which includes the location and physical description 
of each item on the list and a brief outline of its 
capabilities? 
-AO-CFR 265.52(e) -(320 lAC 4.1-18-3) 

e. An evacuation plan for facility personnel where there 
is a possibility that evacuation could be necessary? 
(This plan must decribe signal(s) to be used to begin , ^ 
evacuation, evacuation routes, and alternate / 
evacuation routes.) 
40 CFR 265.52(f) (320 lAC 4.1-18-3) 

2) Emergency Coordinator: 

a. Is the facility Emergency Coordinator identified? 
40 CFR 265.52(d) (320 lAC 4.1-18-3) 

b. Is coordinator familiar with all aspects of site 
operation and emergency procedures? 
40 CFR 265.55 (320 lAC 4.1-18-6) 

c. Does Emergency Coordinator have the authority to 
carry out the Contingency Plan? 
40 CFR 265.55 (320 lAC 4.1-18-6) 

_ 



Preparedness and Prevention 

1) Has the owner or operator attempted to make arrangements / 
with local authorities in case of an emergency at the ^ 
facility?-
40 CFR 265.37 (320 lAC 4.1-17-7) ~ 

YES NO NI 

2) Are copies of the Contingency Plan available at the site 
and local emergency organizations? 
40 CFR 265.53 (320 lAC 4.1-18-4) 

3) Emergency Procedures 

If an emergency situation has occurred at this facility, 
has the Emergency Coordinator followed the emergency 
procedures listed in 265.56 (320 lAC 4.1-18-7)? - //iQ 

MANIFEST SYSTEM. RECORDKEEPING. AND REPORTING; 

4) Use of Manifest System: 

a. Does the facility follcw the procedures listed in 
265.71 (4.1-19-2) for processing each manifest? 
IPartlcularly sending a copy of the signed manifest 
back to thegenerator within 30 days after delivery.) 

b. Are records of past shipments retained for 3 years? i/ 
40 CFR 265.71(b)5 (320 lAC 4.1-19-2) 

5) Does The owner or operator meet requirements regarding 
nvanifest discrepancies? (Off-site facilities only) ^ 
40 CFR 265.72 (320 lAC 4.1-19-3) " " 

11 



p 

YES NO NI 
3) Operating Record: 

a. Does owner or operator have a operating record? 
40 365.73(a) 

b. Does the owner or operator maintain an operating 
record that contains the following information? 

i. The method(s) and date(s) of each waste's 
treatment, storage, or disposal as required 
in 40 CFR 265 Appendix I (320 lAC 4.1-32-2)? 
40 CFR 265.73(b)(1) (320 lAC 4.1-19-4) 

ii. The location and quantity of each hazardous 
waste within the facility? (This information 
shall be cross referenced to a specific manifest 
number if the waste was accompanied by manifest.) 
40 CFR 265.73(b)(2) (320 lAC 4.1-19-4) 

iii. A map or diagram of each cell or disposal area 
showing the location and quantity of each 
hazardous waste? (This information should be 
cross referenced to specific manifest number, 
if acconpar.ied by a manifest.) 
40 CFR 265.73(b) (2) <320 lAC-4.1-19-4) _ —.- — 

iv. Records and results of all waste analyses, trial 
tests, monitoring data, and operating 
inspections? 
40 CFR 265.73(b)(3)(5)(6) (320 lAC 4.1-19-4) 

V. Reports detailing all incidents that required 
implementation of the Contingency Plan? 
40 CFR 265.73(b)(4) (320 lAC 4.1-19-4) 

vi. All closure and post closure costs as applicable? 
40 CFR 265.73(b)(7) (320 lAC 4.1-19-4) 

"V 

12 



4) Unnanifested Waste Reports: 
(applies only to Off-site facilities) 

YES NO NI 

a. Has the facility accepted any hazardous waste from 
an off-site generator subject to 40 CFR 262.20 
(4.1-8-1) without a manifest or shipping paper? 
40 CFR 265.76 (320 lAC 4.1-19-7) 

b. If "a" is yes, provide the identity of the source 
of the waste and a description of the quantity, type 
and date received for each unmanifested hazardous 
waste shipment. 

c. Has the facility submitted 8700-13B (unmanifested waste 
report)? 

jmL 6) Closure/Post-Closure: ^ 

' a.— Is the closure plan available for inspection? 
40 CFR 265.112(a) (320 lAC 4.1-21-3) 

b. Is the post-closure plan available for Inspection? , 
(for disposal facilities only) A-'jQ 
40 CFR 265.118(a) (320 lAC 4.1-21-8) 

w 
13 



PHYSICAL FACILITY INSPECTION 
YES NO NI 

1) Security - Do security measures include: 
(If applicable) 

See 40 CFR 265.14 (320 lAC 4.1-16-5) for the following 

a. 24- hour surveillance? 
or 

b. i. Artificial or natural 
barrier around facility? 

and 
ii. Controlled entry? 

c. Danger sign(s) at entrance? 

r 

2) 

3) 

-Preparedness and Prevention: 

Part 265 Subpart C 

Maintenace and Operation of Facility 

a. Is there any evidence of fire, explosion, or release 
of hazardous waste or hazardous waste constituent? 
40 CFK 265.31 (320 lAC 4.M7-2) 

:r required, does the facility have 
the following equipment: 

/ a. Internal communications or alarm systems? 
40 CFR 265.32(a) & 40 CFR 265.34(a) (320 lAC 4.1-17-3 &~5T 

b. Telephone or 2-way radios at the scene of operations? 
40 CFR 265.32(b) & 40 CFR 265.34(b) (320 lAC 4.1-17-3 ATT 

c. Portable fire extinguishers, fire control, spill 
control equipment and decontamination equipment? 
Are water hoses, foam equipment, automatic spinklers 
or water spray equipment available? (Please specify) 
40 CFR 265.32(c) [320 lAC 4.1-17-3(c)3 ' - -— 

14 



3) Whenever waste is being handled do all perspnnel 
have imediate access to an alarm or communication 
device (thru another employee if always available)? 

40 CFR 265.34(a) (320 lAC 4.1-17-5) 

YES NO NI 

/' 

4) Testing and Maintenace of Emergency 
Equipment: 

a. Has the owner or operator 
established testing and 
maintenace procedures for y 
emergency equipment? w/ 
40 CFR 265.33 (320 lAC 4,1-17-4) 

b. Is._emerger.cy equipment 
maintained in operable . 
condition? j/ 
40 CFR 265.33 (320 lAC 4.1-17-4) 

5) Does the owner or operator maintain adequate aisle 
space for the movement of personnel, fire 
protection equiptrtent, spill control equipment, and 
decontamination equipment?--(This applies to^ccess-
for this equipment to reach hazardous waste I WI Wll i ̂  WW iwwwii iru&wiwww«» ^ 

management areas) 

40 CFR 265.35 (320 lAC 4.1-17-6) 

IS 



p 

Use and Managenient of Containers 
Note: use additional sheets 

if needed 1 

YES NO NI 

1) Are containers in good condition? \/ 
40 CFR 265.170 (320 lAC 4.1-23-1) 

2) Are containers compatible with waste in them? \/ 
40 CFR 265.172 (320 lAC 4.1-23-3) 

7) Are containers of incompatible waste separated or 
protected from each other by physical barriers or 
sufficient distance? 
40 CFR 265.177(c) (320 lAC 4.1-23-7) 

8) If required, are the following special requirements for 
ignitable, reactive, or incompatible wastes addressed? 
40 CFR 265.17(a) (320 lAC 4.1-16-8) 

a. Special handling? 

b. No Smoking signs? 

c. Separation and protection from 
ignition sources? 

(about 2.5 feet) 320 lAC 4.1-23-4 (c) 

10) Can containers be inspected for leaks or deterioration 
without moving the containers during the inspection? 
320 lAC 4.1-23-4(c) 

y 
3) Are containers managed to prevent leaks? 

40 CFR 265.173(b) (320 lAC 4.1-23-4) 

4) Are containers stored closed? 
40 CFR 265.173(d) (320 lAC 4.1-23-4) 

5) Are ignitable and reactive wastes stored at least 15 
meters (50 feet) from the property line? (Indicate if . . 
waste is ignitable or reactive). A/£i^ 
40 CFR 265.176 (320 lAC 4.1-23-6) 

6) Are incompatable wastes stored in separate containers? 
(If not the provisions of 265.17(b) apply) 
40 CFR 265.177(a) (320 lAC 4.1-23-7^ 

•i" 
9) Does the container storage area have adequate* aisle space ^ 

fahniit 9.«; Tar a /rT ^ 



• I.«. 

p 

Note: use additional sheets 
if needed 

YES NO NI 

1) Are tanks used to store only those 
wastes which will not cause corrosion, 
leakage or premature failure of the 
tank? 
40 CFR 265.192(b) (320 IAC 4.1-24-2) 

2) Do uncovered tanks have at least 
60 cm (2 feet) of free-board, or 
dikes or other containment structures? 
40 CFR 265.192(c) (320 lAC 4.1-24-2) 

3) Do continuous feed systems have a 
waste-feed cut-off? 
40 CFR 265.192(d) (320 lAC 4.1-24-2) 

4) Are reactive & ignitable wastes in 
tanks protected or rendered nonreactive 
or non-ignitable? 
Indicate if waste is ignitable or 
reactive, (If waste is rendered 
non-reactive or non-ignitable, see 
treatment requirements.) 
40 CFR 265.198 (320 lAC 4.1-24-6) 

5) Has the owner or operator observed the National Fire Protection 
Associations buffer zone requirements for tanks containing ignitable or 
reactive wastes? 
40 CFR 265.198(b) (320 lAC 4.1-24-6) 

Tank capacity: gallons 

Tank diameter: feet 

Distance of tank from property line ^feet 

(See table 2-1 through 2-6 of NFFA's •Flammable and Combustable Liquids 
Code -1977" to determine compliance.) 

6) If required, are the following special requirements for 
ignitable, reactive, or incompatible wastes addressed? 
40 CFR 265.17(a) (320 lAC 4.1-16-8) 

a. Special handling? 

b. No Smoking signs? 

c. Separation and protection from 
Ignition sources? 

17 
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PRE-TRANSPORT REQUIREMENTS; 

YES NO NI 

1) Is waste packaged in accordance with DOT regulations? 
(required prior to movement of hazardous waste off-site) Jyf^ 
40 CFR 262.30 (320 lAC 4.1-9-1) " 

2) Are waste packages marked and labeled in accordance with 
DOT regulations concerning hazardous waste materials? 
(Required for movement of hazardous waste off-site) 
40 CFR 262.31-261.32 (320 lAC 4.1-9-2 43) 

3) On-site accumulation of generated hazardous wastes. A HWMF may accumulate 
hazardous waste it generates either (A) in its storage facility [265.1(b) 
(320 lAC 4.1-15-1)] or (B) in accordance with 40 CFR 262.34 (320 lAC 4.1-9-5) 
-Isee 2^5.1^)(7) {320 1)^-4.1-15-1)]. Option B restricts all accumulation to-
tanks and/Containers. If the installation elects option A, check this 
blank and skip to RECORDKEEPINS AND REPORTING. If the installation 
elects option B, complete the following observations: 

Note: use additional sheets if needed ! 

a. Is the container clearly marked with the start of 
accumulation date? 
40 CFR 262.34 (320 lAC 4.1-9-5) 

b. Are all containers visible for inspection? 
40 CFr262.34(a)(2) (320 lAC 4.1-9-5) 

c. Have more than 90 days elapsed since the date 
inspected in (a)? 
40 CFR 262.34 (320 lAC 4.1-9-5) 

d. Do wastes remain in accumulation tanks for more than 
90 days? 
40 CFR 262.34 (320 lAC 4.1-9-5) 

e. Is each container and tank labeled or marked clearly 
with the words "Hazardous Waste"? 
40 CFR 262.34 (320 IAC 4.1-9-5) 



YES NO NI 

RECORDKEEPING AND REPORTING; 

1) Has the generator made a proper hazardous waste deter
mination for all solid wastes generated at the facility? 
40 CFR ?62.n (320 lAC 4.1-7-2) 

2) Have all all test results and analyses needed for 
hazardous waste determination been done? Are they 
retained on-site for at least three years? 
40 Cn^ 262.11 (4.1-7-2) & 40 CFR 262.40 (4.1-7-2) 

3) Has the generator submitted biennial reports and exception 
reports as required? 
320 lAC 4.1-10-2 and 320 lAC 4.1-10-3 

4) Are all test results and analyses needed for hazardous 
waste determinations retained for at least three years? 
40 CFR 262.40 (320 lAC 4.1-10-1) 

P 

t 

P 
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APPENDIX TR 

YES NO NI 

# 

SCOPE; 

1) Complete t-his Appendix if the owner or operator transports 
hazardous waste subject to 40 CFR 263.10 (320 lAC 4.1-10-1) 

2) Does the transporter transport hazardous waste into the 
U.S. from abroad? 

3) Does the transporter transport hazardous waste out from 
the U.S.? 

4) Does the transporter mix hazardous waste of different 
DOT shipping descriptions by placing them into a single 
container? 

MANIFEST SYSTEM AND RECORDKEEPING: 

1) Are copies of completed manifests available for review and 
retained for three years? 
40 CFR 263.22 (320 lAC 4.1-13-3) 

2) Estimate the number of manifests for shipments conpleted 
during the past 6 months. 

3) "Examine a representative'number of manifests. Indicate 
number examined. 

4) Did the transporter properly sign and date the manifests 
examined? 
40 CFR 263.20 (320 lAC 4.1-13-1) 

5) Do any manifests indicate shipments delivered to other 
than the designated facility? 

(If (5) is "NO", skip 6 and 7.) 

6) Do any manifests indicate shipments delivered to other 
than an alternate facility? 

7) Are shipments delivered to alternate facilities only 
because emergency prevents delivery to the designated 
facility? 
40 CFR 263.21 (320 lAC 4.1-13-2) 

7 
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Surface Impoundments 

40 CFR 265, Subpart K 

YES NO NI 

1) Do surface impoundrnents have at least 
60 cm (2 feet) or freeboard? 
40 CFR 265.222 (320 lAC 4J-25-2) 

2) Do earthen dikes have protective 
covers? 

40 CFR 265.223 (320 lAC 4.1-25-3) 

3) Are reactive A ignitable wastes 
rendered non-reactive or non-ignitable 
before storage in a surface 
impoundment? (If waste is rendered 
non-reactive or non-ignitable, see 
treatment requirements.) 
40 CFR 265.229 (320 lAC 4.1-25-7) 

4) Are incompatable wastes stored in 
different impoundments? (If not, the 
provisions of 40 CFH 265.17(b) apply.) 
40 CFR 265.230 (320 lAC 4.1-25-8) " ' 

5) If required, are the following special 
requirements for ignitable, reactive, 
or incompatible wastes addressed? 
40 CFR 265.17(a) (320 lAC 4.1-16-8) 

a. Special handling? 

b. No Smoking signs? 

c. Separation and protection from 
ignition sources? 

18 



A/A 
GROUNDWATER MONITORING 

40 CFR Subpart F 

Complete this section for facilities that treat, store, or dispose of 
hazardous waste in landfills, surface impoundments and/or by land treatment, 

YES NO NI 

1) Has the owner or operator of the facility inplemented 
a groundwater monitoring system? 
40 CFR 265.90(a) (320 lAC 4.1-20-1) 

2) Has the owner or operator of the facility implemented 
an alternate groundwater monitoring system as described 
in 265.90(d) (320 lAC 4.1-20-1)? 

19 
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/v/A 
APPENDIX GN 

Complete this section if the owner or operator of a TSD facility also 
generates hazardous waste that is subsequently shipped off-site for treatment, 
storage, or disposal. 

YES NO ra 
Manifest Requirements: 

1) Does the operator have copies of the manifest available 
for review? 
40 CFR 262.40 (320 lAC 4.1-10-1) 

2) Examine manifests for shipments in past 6 months. Indicate 
approximate number of manifested shipments during that period 

3) Do the manifest forms examined contain the following 
information: (If possible, make copies of, or record 
infomation from, manifest(s) that do not contain the 
critical elements). 
40 CFR 262.21 (320 lAC 4.1-8-1) 

a. Manifest document number? 
(A sequential number for all manifests before 
September 20, 1984 and a five digit unique number 
after September 20, 1984. ) ^ -

b. Name, mailing address, telephone number, and EPA ID 
number of generator? 

c. Name, telephone number (4.1-14-3) and EPA ID Number 
of Transporter(s)? 

d. Name, Address, telephone number (4.1-14-3) and 
EPA ID Number of designated permitted facility? 

e. The description of the waste(s)(DOT shippina name, 
DOT hazard class, DOT identification number)? 

f. The total quantity of waste(s) and the type and 
number of containers loaded? 

g. Required certification? , 

h. Required signatures? 

i. EPA hazardous waste number (4.1-14-3)? 

20 



9 

m NO NI 

4) Reportable exceptions: 
40 CFR 262.42 (320 lAC 4.1-10-3) 

For manifests examined In (2) (except for shipments within the last 
35 days), enter the number of manifests for which the generator has 
NOT received a signed copy from the designated facility within 35 
days of the date of shipment. 

b. For manifests indicated in (4a), enter the number for which the 
generator has submitted exception reports (40 CFR 262.42) 
(320 lAC 4.1-10-3) to the Regional Administrator. 

5) If required, are placards available to transporters of 
hazardous waste? 
40 CFR 262.33 (320 lAC 4.1-9-4) 

INTERNATIONAL SHIPMENTS: 

1) Has the Installation imported or exported hazardous waste? 
40 CFR 262.50 (320 lAC 4.1-11-1) 
(If answered Yes, complete the following as applicable.) 

a. Exporting hazardous waste; has a generator: 

I. Notified the administrator In writing? 

II. Obtained the signature of the foreign consignee 
confirming delivery of the waste(s) In the 
foreign country? 

III. Met the Manifest requirements? 

b. Importing hazardous waste; has the generator met the 
manifest requirements? 



tJh 

Conments: 

Appendix A 
Used on Burned for Energy Recovery 

Section I. is for marketers and Section II. for burners 

NOTE: Only corpanies who market directly to burners, burn used oil 
themselves, or market to ofher marketers are regulated by this section, 
however, there are some exceptions. 
See [266.41(b){2)iii] and [320 lAC 4.1-32.5-12(b)(2)iii] and [266.43(a)] and 
[320 lAC 4.1-32.5-13(a)] for exceptions. 

I. Marketers 
YES NO NI 

1) Has the marketer determined if the used oil fuel is 
specification or off-specification ? 
[266.43(b)l] and [320 lAC 4.1-32.5-14{b)l] 

2) Has the marketer notified of his used oil fuel activity ? 
[266.43(b)3] and [320 lAC 4.l-32.5-14(b)3] 

SPECIFICATION USED OIL FUEL ONLY 

3) Is the record of analysis(or other information used to 
make the determination) kept by the marketer for 
three years ? — ^ 
[266.43(b)(6)i] and [320 lAC 4.1-32.5-14(b)(6)i] 

4) Is a operating log maintained containing the following 
information; 

a. The name and address of the facility receiving the 
shipment ? 
[266.43(b)(6)(i)A] and 
[320 lAC 4.1-32.5-14(b)(6)(i)A] 

b. The quantity of used oil fuel delivered ? 
[266.43(b)(6)(i)B] and 
:320 lAC 4.1-32.5-14(b)(6)(i)B] 

c. The date of shipment delivery ? 
[266.43(b)(6)(i)C] and , 
[320 lAC 4.1-32.5-14(b)(6)(i)C] 

d. A cross reference to the used oil analysis 
information per number 3 above ? 
[266.43(b)(6)(i)D] and . 
[320 lAC 4.1-32.5-14(b)(6)(i)D] 

25 



W OFF-SPECIFICATION USED OIL FUEL ONLY 
• YES NO NI 

5) Has the marketer provided an invoice to the burner for alT 
used oil fuel shipments which contains the following 
information; 

a. An invoice number 
[266.43(b)(4)i] and 
[320 lAC 4.1-32.5-14{b)(4)1] 

b. His EPA identification number as well as that of the 
receiving facility ? 
[266.43(b)(4)ii] and 
;320 lAC 4.1-32.5-14(b)(4)ii] 

d. The quantity of off-specification used oil to be 
delivered ? 
[266.43(b)(4)iv] and 
:320 lAC 4.1-32.5-14{b)(4)iv] 

€. The date(s) t)f shipment or delivery ? 
[266.43(b)(4)v] and 
[320 lAC 4.1-32.5-14(b)(4)v] 

f. The statement 'This used oil is subject to EPA 
regulation under 40 CFR Part 266" ? 
Indiana Equivalent; 320 lAC 4.1-32,5) 
266.43(b)(4)vi] and 
!320 IAC 4.1-32.5-14(b)(4)vi] 

6) Has the marketer obtained a one-time certification from 
burner or other marketer prior to shipping any 
off-specification fuel that: 

a. The burner or marketer has notified for waste oil 
fuel activities ? 
[266.43(b)(5)(i}A] and and 
[320 IAC 4.1-32.5-14(b)(5)(i)A] 

b. If the recipent is a burner that the waste will 
be burned only in approved industrial furnaces or 
boilers [See 266.41(b)] ? 
[266.34(b)(5)(i)B] and 
[: .320 IAC 4.1-32.5-14(b)(5)(i)B] 

7) Has the marketer provided other marketers with 
certification of compliance with notification to the compi 
EPA of waste oil fuel activities ? 
[266.34(b)(5)({i)] and 
[320 IAC 4.1-32.5-14(b)(5){ii)] 

26 

c. The names and addresses of the shipping and receiving i 
facilities ? ' 
[266.43(b)(4)iii] and 
[320 IAC 4.1-32.5-14(b)(4)iii] 

I 



A/A 
II. Burners 

YES NO NI 

1) Has this facility notified as a Burner? 
(Note: some onsite burning is exempted as is . 
burning specification fuel. Check for exemptions 
and answer numbers 3 and 4) 
[266.44(b)] and [320 lAC 4.1-32.5-15(b)] 

2) Has the burner provided the marketer with a certification 
that he has notified of waste oil fuel activites and 
that he will burn only in approved furnaces or 
boilers ? 
[266.44(c)] and [320 lAC 4.1-32.5-15(c)] 

3) If the burner is the generator has he obtained analyses 
to document claims that the oil is specification 
fuel not needing notification ? 
[266.44(d)l].and [320 lAC 4.l-32.5-15(d)l] 

4) If the burner treats the oil to meet specification 
does he document the results though analyses or 
other documentation ? 
[266.44(d)2] and [320 lAC 4.1-32.5-15(d)2] 

5) Are certification forms provided to marketers, invoices 
- received from marketers and copies of analyses" etcr"^ 

required in numbers 3 and 4 above maintained on 
file for at least three years ? 
[266.44(e)] and [320 lAC 4.1-32.5-15(e)] 

Comments: 
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0 Appendix C 
Hazardous Waste Burned for Energy Recovery 

Section I. is for marketers and Section II. for burners 

I. Marketers 

1) Has this facility notified as a Marketer? 
[266.34(b)] and [320 lAC 4.l-32.5-9(b)] 

2) Is the hazardous waste fuel stored as a hazardous waste ? 
[266.34(c)] and [320 lAC 4.1-32.5-9(c)] 

3) Is the hazardous waste fuel shipped offsite with a 
manifest ? 
[266.34(d) and [320 lAC 4.1-32.Ei-9(d)] 

4) Has the marketer obtained a one-time certification from 
the burner or other marketer thcit; 

a. The burner or marketer has notified of their waste 
as fuel activities ? 
[266.34(e)(l)i] and [320 lAC 4.1-32.5-9(e)(l)i] 

b. If the recipent is a burner that the waste Will 
—^ be burned only in approved industrial furnaces-or—— 

boilers [See 266.31(a)(2)b] ? 
[266.34(e)(l)ii] and [320 lAC 4.1-32.5-9(e)(l)ii] 

5) Has the marketer provided a one-time certification that 
he has notified of his waste as fuel activity prior 
to his first shipment of fuel to that another 
marketer ? 
[266.34(e)(2)] and [320 lAC 4.1-32.5-9(e)(2)] 

6) .Are all certifications received or sent by the marketer 
maintained at the site for at least three years ? 
[266.34(f)] and [320 lAC 4.1-32.5-9(f)] 

Comments: 

YES NO HI 
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II. Burners 

1) Has this facility notified as a Burner? 
[266.35(b}] and [320 lAC 4.l-32.5-70(b)] 

YES NO 

2) Is the hazardous waste fuel stored (or accumulated for 
generators who burn on site) as a hazardous waste ? fJA 
[266.35(c)l & 2] and [320 lAC 4.1-32.5-10(c)l & 2] 

3) Has the burner provided the marketer with a certification 
that he has notified of waste as fuel activites and 
that he will burn only in approved furnaces or 
boilers ? .• 
[266.35(d)] and [320 lAC 4.l-32.5-10(d)] • 

4) Are certification forms provided to marketers maintained 
on file for at least three years ? 
[266.35(e)] and [320 lAC 4.1-32.5-10(e)] 

Comments; 
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state Form 4356 

STATE BOARD OF HEALTH 

INDIANAPOLIS 

OFFICE MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

David J. Koepper 
Compliance Monitoring Section 

Gregory A. Busch 
Quality Assurance Officer 

Review of Laboratory Results 
for Samples Collected on 
November 21, 1985, at Refined Metals 
Marion County 

DATE: 

THRU: 
February 18, 1986 

Jack C. Corpuz 
James E. Traylor-^ 
Guinn P. Doyle 
Jame,s ^unt 

Dj LLt 
Uu • ' 

U.S. SV., I 

C7F,SS Or \r-:- -

• U!^.S10N 
•.SSTCn 

I have reviewed the attached laboratory results. I have 
determined that the results are acceptable for use in enforcement 
actions. These results have been evaluated for the quality criteria 
contained in the Indiana Quality Assurance Project Plan. Any 
qualifications to the acceptance of this data will be identified in this 
memo. 

Field duplicate samples are used to establish the 
representativeness of the field sampling (or the sampling variability). 
The field duplicates compare well for all metals except arsenic. 

The total metal values for arsenic, cadmium, and lead are all 
high, especially the levels for lead. All samples are EP Toxic for 
lead. Two samples (C0372 and C0374) are EP Toxic for cadmium. 

GAB/kp 
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VISUAL SITE INSPECTION 
REFINED METALS CORPORATION 

IND 000718130 

Date of Inspection: February 24, 1987 
Heather: Clear, moderately cold 
Participants: Judy Kleiman, Region V 

Dave Koepper, IDEM 
Ron Widner, Refined Metals 

Facility Description 

Refined Metals reclaims lead from spent lead-acid batteries. The batteries 
are crushed and fed into a blast furnace along with other waste materials. 
The melted lead is collected from the bottom of the blast furnace in large vats 
and is then formed into lead ingots as the final product. The emissions from 
the blast furnace are caught in baghouses and the baghouse dust or sludge is 
recycled back into the furnace. The slag from the furnace is also recycled 
back into the furnance. 

Summary of Visual Inspection 

The general appearance of this facility indicates poor housekeeping practices. 
Large portions of the property were gray from lead dust. Gray puddles were 
observed on the north and west sides of the facility; as well as a gray layer 
covering the soil. When the top layer of soil was scraped away, a more 
typical soil color was revealed . 

In the northeast corner of the property, pieces of broken batteries were 
noted buried in the soil and a reddish coloration was observed in spots in 
the soil (photograph 1). 

Along the north edge of the property, the ground sloped down toward a wire 
fence. The soil here was distinctively gray on top (photograph 2) but this 
gray layer was easily scraped away to reveal a more typical soil color. 

On the north side of the facility, a drainage ditch led off-site (photograph 3). 
The immediate area here was a very soft mud overlaid with gravel. The mud 
was a distinctive gray color (photograph 4 ) indicating possible contamination 
from lead dust. The wetness here and the adjacent drainage ditch would carry 
any surface lead off-site, as well as down into the soil. 

Several gray puddles were observed in the area around the breaker building. 
Photographs 5 and 6 show some of these gray puddles. 

On the west side of the property there was another drainage ditch which led 
off-site towards Citizen's Gas. This would be a route for lead contamination 
to be carried off-site. The water in this area could also carry contamination 
down deep into the soil here. It is suspected, therefore, that lead contamination 
may exist at depths below the surface. 



- 2 -

Unloading Area 

Batteries are unloaded from the trucks onto a concrete loading dock (photograph 7), 
The facility representative said that the batteries do not remain on the loading 
dock for more than 8 hours. After being unloaded, the batteries are stored 
in trailer trucks near this loading dock. 

Storage Area 

Batteries are stored in eleven trailer trucks near the unloading dock on the 
east side of the property, (photograph 8). These trucks were all parked on 
the concrete parking area. This type of storage unit is obviously mobile, as 
trailers could easily be brought in or removed from the property. 

Sump 

On the driveway, north of the building, was a area where trucks unloaded 
already broken batteries. There is a sump here covered with steel plates 
(photograph 9). This sump is to catch run-off from the materials building, 
where water is used for dust control. The solids settle out here in the 
sump and are then combined with the battery plates in the blast furnace. 

Breaker Building 

The unbroken batteries received are unloaded directly into the breaker 
building. Photograph 10 shows a truck backed up to this building to unload 
the batteries. A stream of liquid which could have been sulfuric acid was 
observed dripping from the truck. A large battery breaker inside the 
building was receiving the batteries and crushing them. Photograph 11 shows 
the battery breaker inside the breaker building. Sulfuric acid was observed 
dripping out below from the battery breaker, 

Baghouses 

Three baghouses are located on the west side of the building (photograph 12). 
A new baghouse is under construction here (photograph 13). It is likely that 
the gray layer covering the soil on this property is the result of a leak in 
the baghouse operations. 

the south side of the property was being used as a maintenance area (photograph 
14) and a scrap yard (photograph 15). Large pieces of scrap cast iron were 
stored here for use in the blast furnace. The iron serves as a reducing 
agent for the lead in the batteries. 

Waste Piles, Materials Storage Building 

From the breaker house, we went into the materials storage building. Several 
large piles of waste materials are stored here before being fed into the blast 
furnace by way of a conveyor belt. Among the piles of waste materials were . 
emptied and smashed cans/drums in which battery scraps and off-spec battery 
paste had been received, dust and sludge from the baghouses (K069), flue dust 
and dross, and slag from the furnace (photographs 16, 17, 18, 19). The floor 
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of this building was concrete but was covered with a layer of mud or sludge 
which was assumed to be materials from these waste piles mixed with water 
(photograph 20). Water is used here for dust control and the excess water 
from this building drains into the 3 part sump outside the building (photograph 
9) where the solids would settle out. 

Blast Furnace 

From the storage building, the materials were fed into the blast furnace by 
way of a conveyor belt. The molten lead collects at the bottom of the furnace 
(photograph 21) and is forced out from the bottom by air pressure into a trough 
which passes into the adjacent room. The molten lead is collected in large 
vats and is cast into ingots as a final product. The dross from these vats 
or kettles is stored in the materials building and is recycled back into the 
furnace. 

The slag which falls on top of the lead in the furnace is removed and stored in 
the materials building and is eventually fed back into the furnace. Slag 
which cannot be recycled further is taken to the South Side landfill. 

Conclusion 

This visual inspection has indicated that areas of this facility appear to 
be contaminated. The gray color of the soil and of the puddles on the east, 
north and west sides of the property indicate the probable presence of lead. 
The drainage ways leading off-site to the north and west are of particular 
concern, as any surface contamination would be easily carried off-site by 
storm water run-off. 

Probable sources of contamination are leaks from the baghouses or poor 
management of run-off from the material building. 

Recommendation 

This facility requires further investigation to determine the full nature 
and extent of contamination. This should include analysis of deep soil 
cores and the installation of wells to assess the condition of the ground
water. Sampling by IDEM in November 1985 has indicated lead in all samples, 
but no plan for corrective action has been yet been developed. 
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CORTORATION 

3700 S. ARl-IMCTON AVE 
DEECH GROVE. IH 46107 



PRELIMINARY! REVIEW REPORT (PR) 
RCRA FACILITY ASSESSMENT (RFA) 

f Facility Name ~ TTO PA ID I 1A,-V ffo o -7/^ 
• reparer 
Date V f ̂  -7 

2. General Description of Facility and Processes: 

A. Description: 

tVUt^P 

ii -^yrtyir ^ 
•• ,' <=aat^— -^<= ^ 

<i^y €!sC%^^er^ 

-T</ I 

T^-ntTZti tf <?.!r 

f B. Information on Solid Waste Management Units (attach additional sheets as needed): 

Unit 

1 

ii 

1 

V 

vi 

vii 

1 

Release (yes/no/unknown/suspected) 

»* ̂ f 

y-



-2-

Specific Unit Information (prepare one for each unit): 

/I. Unit Type: Regulatory Status: 
^gg. t 
Capacity: i 
Period of Operation: 
Waste Type: 
WAliimA* ^ Volume: , 
Hazardous Constituents (attach separate sheet): 

B. Unit Description: . 

—SiiSEfi f 
- ./X .JUrw^- ̂  ̂ —n ' ^^ ^ -f 
—<r/Lg^g. ^fC<nnfl . (f^^ . , r 3 • 

—gke.fl— gj^T % **-

^ , y 

Sry^e, g"-
f',n^nr\A ^ —irl^t-?*: 

r/^vz •• ..^ 

tfh fafc^/^iHA'<hr/ gy'^^TKi •• "h r , 
^iPfv\JL—jt^« 

^mty <7 ^ v-a-^ yj>,^ys' 
^ g-rva-it. ^knt^m ^ -ywf .^r-3- iT^rr • r , (T—' •TV,^ 

^||. —i^-4 ^^'5?CiL /V<*r>r^^ ^ 
—ia <r/«.^ ,11 r?<r4r>/—^/r^Agi. 

r/,^ UfTY^^ , ^ y. ^ ^ 

J ,//<w^ 
"^TT/r^ </•<</ gca g.ry 

Additional Information Needed: 
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Specific Unit Information (prepare one for each unit): 

A. Unit Type: Regulatory Status: 
Age: ^ 
Capacity: 
Period of Operation: 
Waste Type: 
Volume: '^ 

B. Unit Description: V ̂  
^TV^-F '^-^-^>7 ^-Trrv?P^»^ a^Z—=22i£ 

-C-^ 

dy -rgnT ,<^'7 

jetLLt^ Ttf-r- C^!>~>ZZPe^y 

<?r/^ 2^^^S2aeZ r/grfVW- dbM — 
, dI*r>t.tf.fCrtti^ fr-^TSi^—ffc ^ '"^ V"^ —TTt-'WP^tyirrT^'-^'—-6T^ "T. -y" 

Additional Information Needed: 
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Specific Unit Information (prepare one for each unit): 

A. Unit Type: Regulatory Status: 
Aoe: 7 Age: 
Capacity: " 
Period of Operation: 
Waste Type: 
Volume: 
Hazardous Constituents (attach separate sheet): 

B. Unit Description: ^ 

g>.i 

^td'/^AO- g»-fr-L?^ r 

f 

Additional Information Needed: 
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Specific Unit Infonnatlon (prepare one for each unit): 

A. Unit Type: Regulatory Status:^ 

Capacity: 
Period of Operation: 
Waste Type: 
Volume: 
Hazardous Constituents (attach separate sheet): 

6. Unit Description; 

<^>«i 4a,, ff. tT^etS-ri^ >-

Additional Information Needed: 
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m 
Specific Unit Information (prepare one for each unit): 

A, Unit Type: Regulatory Status: 
Age: ' 
Capacity: 
Period of Operation: 
Waste Type: 
Volume: 
Hazardous Constituents (attach separate sheet): 

B. Unit Description: 
— f H y C^er{^J 

^<>w . 
^ -wn ,<r;^ /^V-wr 

Additional Infommtion Weeded: 
/-.yJi- A>p—?• rll^ a. ^ 

•z^ < ct^U^-T/y ?' ' 
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Specific Unit Information (prepare one for each unit): 

A. Unit Type: Regulatory Status: 
Age: 

# 

Capacity; 
Period of Uperatlon: 
Waste Type: 
Volume: 
Hazardous Constituents (attach separate sheet): 

B* Unit Description: ^ >-• 

e 

Additional Information Needed: 
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Specific Unit Information (prepare one for each unit): 

A. Unit Type: Regulatory Status:. 
Age: 
Capacity: " 
Period of Operation: 
Waste Type: 
Volume: 
Hazardous Constituents (attach separate sheet): 

B. Unit Description: 

# 

# 

Additional Information Needed; 
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C. Monitoring Description (groundwater, surface water, etc.): 

e 

Additional Information Needed: 

t 



-4-

0. Environmental Setting: 

f 

9 

"UOfi 

•4A(b 

M'*<n^.e*^ ^•'^•<^-6 •f-«v—y-^-^ 
•v^y^rip-.'c-' -^59 ^ 

*>^ / - •'^—<4. 4^i^je, 
2€C/2.CJ A-w^ r7 1 r 1- -/ 

On./ £i&4-r 

rln. Q^iMt2tXbtL IO.T">0 

Additional Information Needed: 
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E. Evidence of Suspected Past or Current Releases:^ 

a f ••* >^ pt-r /^i-
e£<ajea 

f^-rri7,f-fiTj^—2(2=—-Tg-i -^Ti. 

ir^gtfiVV ^ 
^ JC 7^"l< 
r«t-i^^.it.^'wf:^A:r-w,. 

?C-^a 
t afcg 1*^ IF I'til 

r,, r 7 
/^<*»^ ^ <9V 

••^IT ̂  ife-Tt -^V •£>«—„Jl^ 
•7riyvrr.7ff(/ ^-via/ ^ ^-frr-tf^r 

/j, "^'-•'-t'' t /^-Zia^ ^ 

a J <. <!L^ — —tf T^ «i*y^ 1. 
C •'r.VT ^-<^ (K^r—, 

~t.V, r.y;? ^ 
——^ J 

a<^ 1 r fiV^j' /^r iT^i'f 

^rff-r XT' uZ^ 
yaAa!=&gLuff.t££k:L. 
^ 7iP^^ -

Additional Information Needed: 

# 
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* 

Visual Site Inspection (VSI) 

«. Specific Objectives: 

V/ :-
tSL 

^ ' Iffc^-^V7;r^^y 

-«C^: cO-t^ <•„, dkL*-*^ 

J^tx-Wrr^a ^ /^r-
^e^z ^ -r~ :?^7 " ^ 

• ../^rUf ^ O ^ f 

3..J2 a rg^A^ y^ / -9/ -flu tf i^lFr •'g^gJS 
^ ,« — 

f 



*IN DATE* 

DUNS: 09-814-7655 
REFINED METALS CORP 

BOX 188 
INDIANAPOLIS IN 46206 
3700 SOUTH T^LINGTON AVE 
INDIANAPOLIS IN 46203 

TEL: 317 787-6364 

DATE PRINTED 
M?kR 07 1988 

SIC NO. 
33 41 

RATING BRANCH 

EMPLOYS 50 

BRANCH MTV^GER: RON WIDNER 

:AYMENTS (Amounts may be rounded to nearest figure in prescribed ranges) 
REPORTED PAYING HIGH NOW PAST SELLING LAST SALE 

RECORD CREDIT OWES DUE TERMS WITHIN 

12/87 

SPECI7UL 
EVENTS 
01/22/87 

Ppt 750 500 -0- N30 1 Mo 

# 

Subject headquarters is a subsidiary of Exide Corporation, 
Horsham, PA. 

This is a branch: headquarters are located at 257 West Mailory, 
Memphis, TN. Headquarters D-U-N-S 06-769-0040. The manager has 
authority to make all purchases. This branch is engaged in the 
recovering and refining of nonferrous metals. 
03-07(082 /305) 062 083 

FULL DISPLAY COMPLETE 

"O • 



*IN DATE* 

DUNS: 06-769-0040 
'j|^*^INED METALS CORP 

9009 
MEMPHIS TN 38109 
257 WEST MALLORY 
AND BRANCH(ES) OR DIVISION(S) 
MEMPHIS TN 38109 

TEL: 901 775-3770 

CHIEF EXECUTIVE: RICHARD L SWAIN, PRES 

DATE PRINTED 
MAR 07 1988 

LE7U7 SMELTING 
SIC NO. 
33 41 

SUMMARY 
RATING 3A3 

STARTED 
PAYMENTS 
SALES 
WORTH F 
EMPLOYS 
HISTORY 
FINTU^CING 
CONDITION 

1984 
SEE BELOW 
$19,000,000 
$7,454,057 
130(70 HERE) 
CLEAR 
SECURED 
FAIR 

PAYMENTS (Amounts may be rounded to nearest figure in prescribed ranges) 

02/88 

01/88 

12/87 

11/87 

10/87 

09/87 

PAYING HIGH NOW PAST SELLING LAST SAL] 
RECORD CREDIT OWES DUE TERMS WITHIN 

Ppt 5000 5000 250 N30 
Ppt 2500 250 -0- 1 Mo 
Ppt-Slow 30 250 100 -0- N30 1 MO 
Slow 30 45000 30000 15000 1 MO 
Slow 60 250 250 250 
(006) 500 
Ppt 30000 -0- -0- 2--3 Mos 
Ppt 1000 1000 -0- 1 MO 
Ppt 100 50 50 N30 1 MO 
Ppt -0- -0- N30 
Ppt-Slow 30 10000 7500 100 N30 1 MO 
Ppt-Slow 30 2500 1000 1000 1/2 10 N30 1 Mo 
Ppt-Slow 30 1000 1000 500 1 Mo 
Slow 60 250 -0- -0- N30 
(015) 1000 1000 1000 1 Mo 
(016) 500 
(017) 100 
(018) 100 -0- -0- N30 
Ppt 5000 500 -0- N30 1 MO 
Ppt 750 750 -0- N30 1 Mo 
Ppt 750 500 -0- N30 1 Mo 
Ppt 750 100 -0- N15 1 Mo 
Ppt 500 250 -0- N15 1 Mo 
Ppt 250 -0- -0- N30 6--12 Mos 
Ppt-Slow 15 7500 -0- -0- N30 6--12 Mos 
Ppt-Slow 30 500 500 -0- N30 1 MO 
Ppt-Slow 90 2500 750 -0- N30 1 Mo 
Ppt 2500 2500 -0- 1 Mo 
(029) 15000 -0- -0-
Ppt 10000 10000 --0- N30 1 Mo 
Disc-Slow 20 2500 1000 500 1 MO 
Slow 30 500 -0- -0- 6--12 Mos 
(033) 200000 70000 
(034) 100 100 N30 1 MO 
Disc 250 250 -0- 1 Mo 
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P 37 Ppt-Slow 15 10000 10000 2500 1 Mo P 37 
Slow 10 N30 

06/87 Ppt 250 -0- -0- 6-12 Mos 
Slow 5 -0- -0- 6-12 Mos 

04/87 Slow 90 15000 15000 N30 4-5 Mos 
(041) 1000 N30 4-5 Mos 

03/87 Ppt 1000 500 -0- N30 1 Mo 
02/87 Ppt 50 -0- -0- 6-12 Mos 

Disc-Slow 30 500 -0- -0- 1 10 N30 6-12 Mos 
* Payment experiences reflect how bills are met in relation to the 

terms granted. In some instances payment beyond terms can be the 
result of disputes over merchandise, skipped invoices etc." 

* Each experience shown represents a separate account reported by 
supplier. Updated trade experiences replace those previously 
reported. 

FINT^CE 
* A F1N7\NC1AL SPREAD SHEET OF COMPTU^TIVES, RATIOS, AND INDUSTRY AVERAGES 
* MAY BE AVAILABLE. ORDER A DUNS FINT^CIAL PROFILE VIA YOUR DUNSPRINT 
* TERMINTUI, OR BY CALLING DUNS D17UL AT 1-800-DNB-DlAL. ' 

05/07/87 

Curr Assets 
Curr Liabs 
Current Ratio 
Working Capital 
Other Assets 
Worth 

Fiscal 
Mar 31 1985 

3,975 ,279 
1,729 ,340 

2.29 
1,245,939 
3,120,432 
3,508,388 

Fiscal 
Mar 31 1987 
9,395,232 
4,314,387 

2.18 
5,080,845 
3,867,656 
7,454,057 

Interim 
Apr 30 1984 

3,762,270 
2,223,160 

1.69 
1,539,110 
2,897,170 
2,461 ,280 

Prepared from books without audit. 
—0— 

On MAY 06 1987 James Green, secretary, submitted the above 
figures. 

He submitted the following partial estimates dated MAY 06 1987: 
Sales for year ended Mar 31 1987 were $19,000,000. 
He stated that sales for the fiscal year ended Mar 31 1987 were 

up compared to the same period last year. Operations for the period 
were conducted at a profit. 

Complete operating figures are not provided; however, management 
reports a substantial sales increase in the last fiscal period with 
operations profitcible. Due to the lack of complete operating figures, 
trend is undetermined. 

Management declines a complete balance sheet for publication but 
permits its inspection and the use of the foregoing summary figures. 
Generally assets at Mar 31 1987 consieted of cash in moderate six 
figures; accounts receivable in medium seven figures; inventory in low 
seven figures and fixed assets in moderate seven figures. Debt 
consisted of accounts payable in moderate seven figures; long term 
debt moderate seven figures; accruals and taxes in medium-high six 
figures. Long term debt is an industrial revenue bond with current 
maturity in low 6 figures. There were no intangible assets or 
contingent liabilities. 

Figures under review reflect working funds centered in rather 
slow receivables, with irregular payments reported in trade. 
Management reports this to be due to major customers requiring longer 
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# 
terms. Debt is somewhat large but is not considered excessive. The 
overall condition is regarded as fair. 

PUBLIC FILINGS 
02/18/88 On Dec 18 1987, a suit in the amount of $675,000 was filed 

against Refined Metals Corp by E Jeff Lavelle in Circuit Court (Docket 
#23564) in Memphis, TN. 

UCC FILINGS 
02/05/88 Financing Statement #305475 filed 11-19-87 with Secretary, State 

of TN. Debtor: Refined Metals Corp, Memphis, TN. Secured Party: C 
H 1 Equipment Co Inc, Memphis, TN. Assigned to First Tennessee Bank 
NA, Memphis, TN. Collateral: leased industrial equipment/machinery 
and proceeds. 

10/29/87 Financing Statement #463852 filed 08-28-87 with Secretary, State 
of TN. Debtor: Refined Metals Corp, memphis, TN. Secured Party: 
Service & Equipment Co, Memphis, TN. Assigned to Dresser Finance Corp, 
Franklin Point, IL. Collateral: specified construction 
equipment/machinery. 

05/07/87 Financing Statement #305475 filed 01-18-86 with Secretary, State 
of TN. Debtor: Refined Metals Corp, Memphis, TN. Secured Party: 
CHI Equip Co Inc, Memphis, TN. Assigned to First Tennessee Bank NA, 
Memphis, TN. Collateral: leased industrial equipment/machinery and 
proceeds. 

05/07/87 Financing Statement #222795 filed 01-17-85 with Secretary, State 
of TN. Debtor: Refined Metals Corp, Memphis, TN. Secured Party: 
First Tennessee Bank, Memphis, TN. Collateral: specified industrial 
equipment/machinery including proceeds and products. 

07/87 Financing Statement #1108463 filed 01-07-85 with Secretary, State 
of IN. Debtor: Refined Metals Corp, Indianapolis, IN. Secured 
Party: Lubs Equipment & Supply, Indianapolis, IN. Collateral: 
specified equipment. 

05/07/87 Financing Statement #189124 filed 08-22-84 with Secretary, State 
of TN. Debtor: Refined Metals Corp, Memphis, TN. Secured Party: 
Case Power & Equipment, Memphis, TN. Assigned to J 1 Case Credit Corp, 
Memphis, TN. Collateral: specified machinery including proceeds and 
products. 

05/07/87 Financing Statement #175873 filed 06-23-84 with Secretary,- State 
of TN. Debtor: Refined Metals Corp, Memphis, TN. Secured Party: 
Exide Corp, Horsham, PA. Collateral: all assets including proceeds 
and products. 

05/07/87 Financing Statement #11601928 filed 03-28-83 with Secretary, 
State of PA. Debtor: Refined Metals Corp, Memphis, TN. Secured 
Party: Congress Financial Corp, New York, NY. Collateral: specified 
accounts receivable, contract rights,^chattel paper, inventory, 
equipment, fixtures, machinery, vehicle(s), industrial 
equipment/machinery, construction equipment/machinery, negotiable 
instrument, assets including proceeds and products. 

05/07/87 Financing Statement #082950 filed 03-31-83 with Secretary, State 
of TN. Debtor: Refined Metals Corp, Memphis, TN. Secured Party: 
Congress Financial Corp, New York, NY. Collateral: unspecified 
including proceeds and products. 

'07/87 On Mar 31 1983 financing statement original #082954 was filed 
with the Secretary, state of Tennessee listing Refined Metals Corp as 
debtor and National Bank of Canada, Toronto, Ontario, Canada, as 

# 
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BANKING 
01/88 

HISTORY 
05/07/87 

secured party. Collateral is unspecified. 
On Mar 28 1983 financing statement original #11601931 was filed 

with the Secretary, State of Pennsylvania listing Refined Metals Corp 
as debtor and National Bank of Canada, Toronto, Ontario, Canada as 
secured party. Collateral is listed as specified accounts receivable, 
contract rights, chattel paper, inventory, equipment, fixtures, 
machinery, vehicles, industrial equipment/machinery, all assets and 
negotiable instruments including proceeds and products. 

The public record items reported above under "PUBLIC FILINGS" 
and "UCC FILINGS" may have been paid, terminated, vacated 
or released prior to the date this report was printed. 

Account(s) averages moderate 6 figures. Account open over 3 
years, 

T W FREUDIGER, V PRES RICHARD L SWAIN, PRES 
JAMES GREEN, SEC 
DIRECTOR(S): THE OFFICER(S) 

Incorporated Delaware Jun 1 1976. Authorized capital consists of 
1,000 shares common stock, $1 par value. 

Business started 1976 by Inco Electroenergy Corporation, 
Philadelphia, PA as a subsidiary. 80% of capital stock is owned by 
Swain. 20% of capital stock is owned by other officers. 

Business was subsequently acquired by Exide Corporation, Horsham, 
PA in Feb 1982. Present control succeeded Apr 1 1984 when stock was 
acquired by Richard Swain and others. 

RICHARD L SWAIN born 1930 married. Here since 1976. 1972-76 
with M S & R Inc, Memphis, TN. 1951-72 with RSR Corporation, Dallas, 
TX. 

JAMES GREEN born 1934 married. With this company since 1976. 
1966-75 employed by Kimco Corp, Memphis, TN. 1964-65 employed by 
Southern Electric Co, Birmingham, 7UL. 1963-64 employed by Chemstrand 
Corp, Decatur, AL. 1962-64 employed by Armour Agricultural Chemical, 
Memphis, TN. 1959-62 employed by American Bridge Co, Memphis, TN. 

FREUDIGER born 1938 married. With this business since 1977. RSR 
Corporation, Dallas, TX 1960-77. 

OPERATION 
05/07/87 

# 

Does lead smelting. 
Sells on net 30 day terms. Has 25 accounts. Sells to wholesale 
plumbing supply houses and manufacturers of storage batteries, 
ammunition and wheel weights. Territory :Southeastern and Midwestern 
US. Nonseasonal. 

EMPLOYEES: 130 including officers'. 70 employed here. 
FACILITIES: Owns 5,000 sq. ft. in one story concrete building in 

good condition. Premises neat. 
LOCATION: Industrial section on well traveled street. 
BR7U!JCHES: 3700 S Arlington, Indianapolis, IN. Operations are 

the same as headquarters. 
03-07(2D0 /24) 19101 055 H 
R B 

FULL DISPLAY COMPLETE 



f 
Final Rules 

believe that post-closure care has not been in accor
dance with the approved-post-closure plan. The com
missioner will provide the owner or operator a detailed 
written statement of any such reason to believe that 
post-closure care has not been in accordance with the 
approved post-clusure plan. 'Solid Waste Mamxgetnevt 
Board: J J!) I AC d-JJ-JJ: riled Mag dl, 19Sd, J.Ad pou 

;J29 I.AC 3-22-23 L'se of a mechanism for financial 
assurance of both closure and 
post-closure care 

.Authority: IC l-'}-"-."}; IC" l3-T-fi..5-4 

.Affected: IC 13.7-S..5-.5; IC 13.M0-1; 40 CFR 265.146 

Sec. 23. An owner or operator may satisfy the 
requirements for financial assurance for both closure 
and post-closure care for one il) or more facilities by-
using a trust fund, surety bond, letter of credit, insur
ance, financial test, or corporate guarantee that meets 
the specifications for the mechanism in both 329 I AC 
3-22-4 through 329 lAC 3-22-12 and 329 lAC 3-22-14 
through 3291 AC 3-22-22. The amount of funds available 
through the mechanism must be no less than the sum of 
funds that would be available if a separate mechanism 
had been established and maintained for financial 
assurance of closure and of post-closure care, f Sol id 
Waste Management Board; dJ9 lAC J-dJ-JJ; filed May 
dl.l98S.d:Upm) 

329 I AC 3-22-24 Liability requirements 
.Authority: IC 13-7-8.5-4 
.Affected: IC 13-7-8.5-5; IC 13-7-10-1; 40 CFR 265.147 

Sec. 24. (a) Coverage for Sudden Accidental 
Occurences. After July 1,1982, an owner or operator of 
a hazardous waste treatment, storage, or disposal facil
ity or a group of such facilities, must demonstrate finan
cial responsibility for bodily injury and property 
damage to third parties caused by sudden accidental 
occurrences arising from operations of the facility or 
group of facilities. The owner or operator must have and 
maintain liability coverage for sudden accidental occur
rences in the amount of at least one million dollars 
($1,0()0,000) per occurrence with an annual aggregate 

• of at least two million dollars ($2,000,000), exclusive of 
legal defense costs. This liability coverage may be dem
onstrated in one (1) of three (3) ways, as specified in 
subdivisions (a)(1), (a)(2) and (a)(3) of this section; 

(1) An owner or operator may demonstrate the 
required liability coverage by having liability insur
ance as specified in this subdivision, 

(A) Each insurance policy must be amended by-
attachment of the hazardous waste facility liability-
endorsement or evidenced by a certificate of lia
bility insurance. The wording of the endorsement 
must be identical to the wording specified in 329 
LAC 3-22-34. The wording of the certificate of 

insurance must be identical to the wordine .-ptc-
ified in 329 LAG 3-22-35. The owner or openitMi-
mu.st submit a signed duplicate original of thv 
endorsement or the certificate of insurance to the 
commissioner. If requested by the commis.^ionei-. 
the owner or operator must provide a signeii 
duplicate original of the insurance policy. 
(B) Each insurance policy must be issued by an 
insurer which, at a minimum, is licensed to trans
act the business of insurance, or eligible to pro\ ule 
insurance as an excess or surplus lines insurer, in 
one (1) or more states. 

(2) An owner or operator may meet the require
ments of this section by passing a financial test tbr 
liability coverage as specified in subsection if) of this 
section or by using the corporate guarantee for lia
bility coverage as specified in subsection (g) of this 
section. 
(3) An owner or operator may demonstrate the 
required liability coverage through use of the finan
cial test insurance, the corporate guarantee, a com
bination of the financial test and insurance, or a 
combination of the corporate guarantee and insur
ance. The amounts of coverage demonstrated must 
total at least the minimum amounts required by-
subsection (a) of this section. 

(b) Coverage for Nonsudden Accidental 
Occurence. An owner or operator of a surface impound
ment. landfill, or land treatment facility w-hich is used 
to manage hazardous waste, or a group of such facili
ties, must demonstrate financial responsibility- for 
bodily injury and property damage to third parties 
caused by nonsudden accidental occurrences arising 
from oj)erations of the facility or group of facilities. The 
owner or operator must have and maintain liability-
coverage for nonsudden accidental occurrences in the 
amount of at least three million dollars ($3,000,000) per 
occurrence with an annual aggregate of at least six 
million dollars ($6,000,000), exclusive of legal defense 
costs. This liability coverage may be demonstrated in 
one (1) of three (3) w-ays, as specified in subdivisions 
(b)(1), (b)(2) and (b)(3) of this section: 

(1) Pijp ow-ner or operator may demonstrate the 
required liability coverage by having liability insur
ance as specified in subdivision (b)(1) of this section. 

(A) Each insurance policy must be amended by-
attachment of the hazardous waste facility- liability-
endorsement or evidenced by a certificate of lia
bility insurance. The wording of the endorsement 
must be identical to the wording specified in 329 
lAC 3-22-33. The wording of the certificate of 
insurance must be identical to the wording spec
ified in 329 LAG 3-22-36. The owner or operatoi-
must submit a signed duplicate original of the 
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endorsement or the certificate of insurance to the 
commissioner. If requested by the commissioner, 
the owner or operator must provide a sijrned 
duplicate original of the insurance policy. 
I B> Each insurance policy must be issued by an 
insui-er which, at a minimum, is licen.sed to trans
act the business of insurance, or eligible to provide 
insurance as an excess or surplus lines insurer, in 
one (1) or more states. 

(2) An owner or operator may meet the require
ments of this section by passing a financial test for 
liability coverage as specified in subsection (f) of this 
section or by using the corporate guarantee for lia
bility coverage as specified in subsection (g) of this 
section. 
(3) An owner or operator may demonstrate the 
required liability coverage through use of the finan
cial test, insurance, the corporate guarantee, a com
bination of the financial test and insurance, or a 
combination of the corporate guarantee and insur
ance. The amounts of coverage demonstrated must 
total at least the minimum amounts required by 
subsection (b) of this section. 
(4) The required liability coverage for nonsudden 
accidental occurrences must be demonstrated by the 
dates listed below. The total sales or revenues of the 
owner or operator in all lines of business, in the fiscal 
year preceding July 15.1982. will determine which of 
the dates applies. If the owner and operator of a 
facility are two (2) different parties, or if there is 
more than one (1) owner or operator, the sales or 
revenues of the party with the largest sales or reve
nues will determine the date by which the coverage 
must be demonstrated. The dates are as follows: 

(A) For an owner or operator with sales or reve
nues totaling ten million ($10,000,000) dollars or 
more. Januarv* 16. 1983. 
(B) For an owner or operator with sales or reve
nues greater than five million dollars ($5,000,000) 
but less than ten million dollars ($10,000,000). Jan-
uar\-16. 1984. 
(C) All other owners or operators. January 16. 
1985. 

(5) An owner or operator who is in either of the last 
two (2) categories (clauses (b)(4)(A) or (b/(4)(B) of 
this section) must, unless he has demonstrated lia
bility coverage for nonsudden accidental occur
rences. send a letter to the commissioner stating the 
date by which he plans to establish such coverage. 

(c) Request for E.xemption. If an owner or operator 
can demonstrate to the satisfaction of the commissioner 
that the levels of financial responsibility required by 
subsections (a) or (b) of this section are not consistent 
with the degree and duration of risk associated with 

treatment, storage, or disposal at the facility or groi. 
of facilities, the owner or operator may obtain a vari
ance from the commissioner. The request for a variance 
must be submitted in writing to the commi.^sioner. If 
granted, the e.xemption will take the form of an 
adjusted level of required liability coverage, such level 
to be based on the commissioners assessment of the 
degree and duration of risk associated with the 
ownership or operation of the facility or group of facili
ties. The commissioner may require an owner or oper
ator who requests a exemption to provide such 
technical and engineering information as is deemed 
necessary by the commissioner to determine a level of 
financial responsibility other than that required by sub
sections (a) or (b) of this section. The commissioner will 
process a variance request as if it were a pei-mit modifi
cation request under 329 lAC 3-36-2 and subject to the 
procedures of 329 lAC 3-39-3. Notwithstanding any 
other provision, the commissioner may hold a public 
hearing at his discretion or whenever he finds, on the 
basis of requests for a public hearing, a significant 
degree of public interest in a decision to grant a exemp
tion. 

(d) Adjustments by the commissioner. If the com
missioner determines that the levels of financial respon
sibility required by subsections (a) or (b) of this sectio 
are not consistent with the degree and duration of ris. 
associated with treatment, storage, or disposal at the 
facility or group of facilities, the commissioner may 
adjust the level of financial responsibility required 
under subsections (a) or (b) of this section as may be 
necessary to protect human health and the environ
ment. This adjusted level will be based on the commis
sioner's assessment of the degree and duration of risk 
associated with the ownership or operation of the facil
ity or group of facilities. In addition, if the commis
sioner determines that there is a significant risk to 
human health and the environment from nonsudden 
accidental occurrences resulting from the operations of 
a facility that is not a surface impoundment, landfill, or 
land treatment facility, he may require that an owner or 
operator of the facility comply with subsection ib) of 
this section. An owner or operator must furnish to the 
commissioner, within a reasonable time, any informa
tion which the commissioner requests to determine 
whether cause exists for such adjustments of level or 
type of coverage. The commissioner will process an 
adjustment of the level of required coverage as if it were 
a permit modification under 329 lAC 3-36-2 subject to 
the procedures of329 lAC 3-39-3. Notwithstanding any 
other provision, the commissioner may hold a publi-
hearing at his discretion or whenever he finds, on th. 
basis of requests for a public hearing, a significant 
degree of public interest in a decision to adjust the lc\ el 
or type of required coverage. 

0 
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(e) Period of Coverage. Within sixty (60) days after 
receiving certifications from the owner or operator and 
an independent registered professional engineer that 
final closure has been completed in accordance with the 
approved closure plan, the commissioner will notify the 
owner or operator in writing that he is no longer 
required by this section to maintain liability coverage 
for that facility, unless the commissioner has reason to 
believe that closure has not been in accordance with the 
approved closure plan. 

(f) Financial Test for Liability Coverage. 
(1) An owner or operator may satisfy the require
ments of this section by demonstrating that he 
passes this financial test. To pass this test, the owner 
or operator must meet the criteria of clause (f)(l)A) 
or (f)(1)(B): 

(A) The owner or operator must have: 
(i) net working capital and tangible net worth 
each at least six (6) times the amount of liability 
coverage to be demonstrated by this test: and 
(ii) tangible net worth of at least ten million 
dollars ($10,000,000): and 
(iii) assets in the United States amounting to 
either: 
(AA) at least ninety percent (90'7f) of his total 
assets: or 
(BE) at least six (6) times the amount of lia
bility coverage to be demonstrated by this test. 

(B) The owner or operator must have: 
(i) a current rating for his most recent bond 
issuance of AAA. AA. A. or BBB as issued by 
Standard and Poor's or Aaa, Aa, A. or Baa as 
issued by Moody's; and 
(ii) tangible net worth of at least ten million 
dollars ($10,000,000); and 
(iii) tangible net worth of at least six (6) times 
the amount of liability coverage to be demon
strated by this test; and 
(iv) assets in the United States amounting to 
either; 
(AA) at least ninety percent OO^^f) of his total 
assets; or 
(BB) at least six (6) times the amount of lia
bility coverage to be demonstrated by this test. 

(2) The phrase "amount of liability coverage" as 
used in this subsection refers to the annual aggre
gate amounts for which coverage is required under 
subsections (a) and (b) of this section. 
(3) To demonstrate that he meets this test, the 
owner or operator must submit the following to the 
commissioner; 

(A) A letter signed by the owner's or operator's 
chief financial officer and worded as specified in 
329 lAC 3-22-:32. If an owner or operator is using 
the financial test to demonstrate both assurance 

Indiana Regiater, Vulame 11. 
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for closure or post-closure care, as specified by :329 
I AC 3-22-9 and 329 I AC 3-22-19. and liability c«>v-
erage. he must submit the letter specified in .>29 
lAC 3-22-;32 to cover both forms of financial 
responsibility; a separate letter as specified in ;129 
lAC 3-22-31 is not required. 
(B) A copy of the independent certified public 
accountant's report on examination of the ownei-'s 
or operator's financial statements for the latest 
completed fiscal year. 
(C) A special report from the owner's or oper
ator's independent certified public accountant to 
the owner or operator stating that; 

(i) he has compared the data which the letter 
from the chief financial officer specified as hav
ing been derived from the independently 
audited, year-end financial statements for the 
latest fiscal year with the amounts in such finan
cial statements; and 
(ii) in connection with that procedure, no mat
ters came to his attention which caused him to 
believe that the specified data should be 
adjusted. 

(4) " After the initial submission of items specified in 
subdivision (f)(3) of this section, the owner or oper
ator must send updated information to the commis
sioner within ninety (90) days after the close of each 
succeeding fiscal year. This information must consist 
of all three (3) items specified in subdivision if)(3) of 
this section. 
(5) If the owner or operator no longer meets the 
requirements of subdivision (f)(1) of this section, he 
must obtain insurance for the entire amount of 
required liability coverage as specified in this sec
tion. Evidence of insurance must be submitted to the 
commissioner within ninety (90) days after the end of 
the fiscal year for which the year-end financial data 
show that the owner or operator no longer meets the 
test requirements. 
(6) The commissioner may disallow use of this test 
on the basis of qualifications in the opinion expressed 
by the independent certified public accountant in his 
report on examination of the owner's or operator's 
financial statements. An adverse opinion or a dis
claimer of opinion will be cause for disallowance. The 
commissioner will evaluate other qualifications on an 
individual basis. The owner or operator must pro
vide evidence of insurance for the entire amount of 
required liability coverage as specified in this section 
within thirty (30) days after notification of dis
allowance. 

(g) Corporate guarantee for liability coverage. 
(1) Subject to subdivision (2) below, an owner or 
operator may meet the requirements of this section 
by obtaining a written guarantee, hereinafter 

Sumber 10, July 1. lOiiS 
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referred to as a "corporate guarantee." The guaran
tor must be the parent corporation of the owner or 
operator. The guarantor must meet the require
ments for owners or operators in subdivi.sions (fit 1) 
thntugh (fitTi of this section. The wording of the 
corporate guarantee must be identical to the word-
ine specified in 829 lAC 3-22-34. A certified copy of 
the corporate guarantee must accompany the items 
.<ent to the commissioner as specified in subdivision 
(0(3) of this section. The terms of the corporate 
guarantee must provide that: 

(A) If the owner or operator fails to satisfy a 
judgment based on a determination of liability for 
bodily injury or property damage to third parties 
caused by sudden or nonsudden accidental occur
rences (or both as the case may be), arising from 
the operation of facilities covered by this corporate 
guarantee, or fails to pay an amount agreed to in 
settlement of claims arising from or alleged to 
arise from such injury or damage, the guarantor 
will do so up to the limits of coverage. 
(B) The corporate guarantee will remain in force 
unless the guarantor sends notice of cancellation 
by certified mail to the owner or operator and to 
the commissioner. This guarantee may not be ter
minated unless and until the commissioner 
approves alternate liability coverage complying 
with 329 lAC 3-47-8 and/or this section. 

(2) A corporate guarantee may be used to satisfy 
the requirements of this section only if the Attorney 
General(s) or insurance commissionerfs) of the state 
in which the guarantor is incorporated, unless that 
state is Indiana, has (have) submitted a written 
statement to the commissioner that a corporate 
guarantee e.xecuted as described in this section and 
329 lAC 3-22-34 is a legally valid and enforceable 
obligation in that state. 

f Sol id Waste Mamgetnent Board; 329 I AC J-22-2i: 
tiled May il, 11)83. 2:U2 pm) 

329 lAC 3-22-23 Incapacity of owners, operators, 
guarantors, or financial 
institutions 

.Authority: IC i3-7-.l: IC l3-7-8.3-t 

.AffectMl: IC 13-7-8.3-3: IC I3-7-I0-1: 40 CFR 265.148 

Sec. 25. (a) An owner or operator must notify 
the commissioner by certified mail of the commence
ment of a voluntarv' or involuntary proceeding under 
Title 11 (Bankruptcy). U.S. Code, naming the owner or 
operator as debtor, within ten (10) days after com
mencement of the proceeding. A guarantor of corporate 
guarantee as specified in 329 lAC 3-22-9 and 329 lAC 
3-22-19 must make such a notification if he is named as 
debtor, as required under the terms of the corporate 
guarantee (329 I AC 3-22-33). 

(b) An owner or operator who fulfills the require 
ments of 329 lAC 3-22-4 through ;i29 I AC 3-22-12. ••;29 
I AC 3-22-14. 329 I AC 3-22-23. or ;J29 I AC ;i-22-24 by ^ 
obtaining a trust fund, surety bond, letter of credit, or 
insurance policy will be deemed to be without the 
required financial assurance or liability coverage in the 
event of bankruptcy of the trustee or issuing in.^titu-
tion. or a suspension or revocation of the authority of 
the trustee institution to act as trustee or of the institu
tion issuing the surety bond, letter of credit, or insur
ance policy to issue such instruments. The owner or 
operator must establish other financial assurance or 
liability coverage within si.xty (60) days after such an 
event. (Solid Waste Management Board; 329 lAC 
I AC .J-22-2o;,filed May 31, 1988, 2:U pnu 

329 lAC 3-22-26 Wording of the instruments: trust 
agreement 

Authority: IC 13-7-3; IC 13-7-8.5-4 
.Affected: IC 13-7-8.5-3; IC I3-7-10-I: 40 CFR 264.15l(ai 

Sec. 26. (a) A trust agreement for a trust fund, 
as specified in 329 I AC 3-22-5 or 329 I AC 3-22-15. ;329 
lAC 3-47-4(a) or 329 lAC 3-47-6(a) (see 329 I.AC 
3-47-10(a)) must be worded as follows, e.xcept that 
instructions in brackets are to be replaced with the 
relevant information and the brackets deleted: 

Trust Agreement 

Trust Agreement, the "Agreement." entered into as 
of [date] by and between [name of the owner or oper
ator). a [name of State] [insert "corporation." "partner
ship." "association." or "proprietorship"], the 
"Grantor." and [name of corporate trustee), [insert 
"incorporated in the state of " or "a 
national bank"], the "Trustee." 

Whereas, the Indiana Department of Environmental 
Management. "DEM", an agency of the Slate of Indi
ana. has established certain rules applicable to the 
Grantor, requiring that an owner or operator of a haz
ardous waste management facility shall provide 
assurance that funds will be available when needed for 
closure and/or post-closure care of the facility 

Whereas, the Grantor has elected to establish a trust 
to provide all or part of such financial assurance for the 
facilities identified herein. 

Whereas, the Grantor, acting through its duly autho
rized officers, has selected the Trustee to be the trustee 
under this agreement, and the Trustee is willing to ac 
as trustee. 

Now. Therefore, the Grantor and the Trustee agret-
as follows: 

d 
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Section 1. Definitions. As used in this Agreement: 

(a) The term "Grantor" means the owner or oper
ator who enters into this Agreement and any suc
cessors or assigns of the Grantor. 
(b) The term "Trustee" means the Trustee who 
enters into this Agreement and any successor 
Trustee. 
Section 2. Identification of Facilities and Cost Esti

mates. ThisAgi-eement pertains to the facilities and 
cost estimates identified on attached Schedule A [on 
Schedule A. for each facility list the EPA Identification 
Number, name, address, and the current closure and/or 
post-closure cost estimates, or portions thereof, for 
which financial assurance is demonstrated by the 
Agreement.] 

Section 3. Establishment of Rmd. The Grantor and 
the Trustee hereby establish a trust fund, the "Flmd," 
for the benefit of the DEM. The Grantor and the 
Trustee intend that no third party have access to the 
Fund except as herein provided. The f\ind is estab
lished initially as consisting of the property, which is 
acceptable to the Trustee, described in Schedule B 
attached hereto. Such property and any other property 
subsequently transferred to the Trustee is referred to 
as the Fund, together with all earnings and profits 
thereon, less any payments or distributions made by 
the Trustee pursuant to this Agreement. The F\and 
shall be held by the Trustee, IN TRUST, as hereinafter 
provided. The Trustee shall not be responsible nor shall 
it undertake any responsibility for the amount or ade
quacy of. nor any duty to collect from the Grantor, any 
payments necessary to discharge any liabilities of the 
Grantor established by the DEM. 

Section 4. Payment for Closure and Post-Closure 
Care. The Trustee shall make payments from the Flmd 
as the DEM commissioner shall direct, in writing, to 
provide for the payment of the costs of closure and/or 
post-closure care of the facilities covered by this Agree
ment. The Trustee shall reimburse the Grantor or 
other persons as specified by the DEM commissioner 
from the Fund for closure and post-closure expendi
tures in such amounts as the DEM commissioner shall 
direct in writing. In addition, the Trustee shall refund 
to the Grantor such amounts as the DEM commissioner 
specifies in writing. Upon refund, such funds shall no 
longer constitute part of the F\md as defined herein. 

Section 5. Payments Comprising the Fund. Pay
ments made to the Trustee for the Fbnd shall consist of 
cash or securities acceptable to the IVustee. 

Section 6. Trustee Management. The Trustee shall 
invest and reinvest the principal and income of the F\ind 
and keep the Fund invested as a single fund, without 

distinction between principal and income, in accor
dance with general investment policies and gui(lelint.< 
which the Grantor may communicate in writing to the 
Trustee from time to time, subject, however, to the 
provisions of this section. In investing. reinve.>:ting. 
exchanging, selling, and managing the Fund, the 
Trustee shall discharge his duties with respect to the 
trust fund solely in the interest of the beneficiary and 
with the care, skill, prudence, and diligence under the 
circumstances then prevailing which persons of pru
dence, acting in a like capacity and familiar with such 
matters, would use in the conduct of an enterprise of a 
like character and with like aims: except that: 

(i) Securities or other obligations of the Grantor, or 
any other owner or operator of the facilities, or any of 
their affiliates as defined in the Investment Company 
Act of 1940, as amended, 15 U.S.C. 80a-2(a), shall 
not be acquired or held, unless they are securities or 
other obligations of the Federal or a State govern
ment; 
(ii) The Trustee is authorized to invest the Fund in 
time or demand deposits of the Trustee, to the extent 
insured by an agency of the Federal or State govern
ment; and 
(iii) The Trustee is authorized to hold cash awaiting 
investment or distribution uninvested for a reason
able time and without liability for the payment of 
interest thereon. 

Section 7. Commingling and Investment. The 
Trustee is expressly authorized in its discretion: 

(a) To transfer from time to time any or all of the 
assets of the Flind to any common, commingled, or 
collective trust fund created by the Trustee in which 
the FVmd is eligible to participate, subject taall of the 
provisions thereof, to be commingled with the assets 
of other trusts participating therein; and 
(b) lb purchase shares in any investment company-
registered under the Investment Company Act of 
1940, 15 U.S.C. 80a-l et seq., including one which 
may be created, managed, underwritten, or to which 
investment advice is rendered or the shares of which 
are sold by the Trustee. The Trustee may vote such 
shares in its discretion. 

Section 8. Express Pbwers of Trustee. Without in any
way limiting the powers and discretions conferred upon 
the Trustee by the other provisions of this Agreement 
or by law, the Trustee is expressly authorized and 
empowered: 

(a) lb sell, exchange, convey, transfer, or other
wise dispose of any property held by it, by public or 
private sale. No person dealing with the Trustee 
shall be bound to see to the application of the pur
chase money or to inquire into the validity- or expedi
ency of any such sale or other dispostion [.s/c. |; 
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(b) To make, execute, acknowledge, and deliver 
any and all documents of transfer and conveyance 
and any and all other insti-uments that may be neces
sary or appropriate to carry out the powers herein 
granted: 
(c) To register any securities held in the Fund in its 
own name or in the name of a nominee and to hold any 
security in bearer form or in book entry, or to com
bine certificates representing such securities with 
certificates of the same issue held by the Trustee in 
any other fiduciary capacities, or to deposit or 
arrange for the deposit of such securities in a 
qualified central depositorj' even though, when so 
deposited, such securities may be merged and held in 
bulk in the name of the nominee of such depository 
with other securities deposited therein by another 
person, or to deposit or arrange for the deposit of 
any securities issued by the United States Govern
ment. oranyagency or instrumentality thereof, with 
a Federal Reserve bank, but the books and records of 
the Trustee shall at all times show that all such 
securities are part of the Rind: 
(d) To deposit any cash in the Rind in interest-
bearing accounts maintained or savings certificates 
issued by the Trustee, in its separate corporate 
capacity, or in any other banking institution affiliated 
with the Trustee, to the extent insured by an agency 
of the Federal or State government; and 
(e) To compromise or otherwise adjust all claims in 
favor of or against the Rind. 
Section 9. Ibxes and Expenses. All taxes of any kind 

that may be assessed or levied against or in respect of 
the Rind and all brokerage commissions incurred by 
the Rind shall be paid from the Rind. All other 
expenses incurred by the Trustee in connection with 
the administration of this Trust, including fees for legal 
services rendered to the TVustee, the compensation of 
the Trustee to the extent not paid directly by the Gran
tor. and all other proper charges and disbursements of 
the Trustee shall be paid from the Rind. 

Section 10. Annual Valuation. The Trustee shall 
annually, at least thirty (30) days prior to the anniver-
sar>' date of establishment of the Rind, furnish to the 
Grantor and to the DEM commissioner a statement 
confirming the value of the Trust. Any securities in the 
Rind shall be valued at market value as of no more than 
sixty (60) days prior to the anniversary date of estab
lishment of the Rind. The failure of the Grantor to 
object in writing to the Trustee within ninety (90) days 
after the statement has been furnished to the Grantor 
and the DEM commissioner shall constitute a con
clusively binding assent by the Grantor, barring the 
Grantor from asserting any claim or liability against 
the Trustee with respect to matters disclosed in the 
statement. 

Section 11. Advice of Counsel. The Trustee may fi-om 
time to timeconsult with counsel, who may be'counsel 
to the Grantor, with respect to any question arising as 
to the construction of this Agreement or any action to 
be taken hereunder. The Trustee shall be fully pro
tected. to the extent permitted by law. in acting upon 
the advice of counsel. 

Section 12. Trustee Compensation. The Trustee shall 
be entitled to reasonable compensation for its services 
as agreed upon in writing from time to time with the 
Grantor. 

Section 13. Successor Trustee. The Trustee may 
resign or the Grantor may replace the Trustee, but such 
resignation or repiacement shall not be effective until 
the Grantor has appointed a successor trustee and this 
successor accepts the appointment. The successor 
trustee shall have the same powers and duties as those 
conferred upon the Trustee hereunder. Upon the suc
cessor trustee's acceptance of the appointment, the 
Trustee shall assign, transfer, and pay over to the suc
cessor trustee the funds and properties then constitut
ing the Rind. If for any reason the Grantor cannot or 
does not act in the event of the resignation of the 
Trustee, the Trustee may apply to a court of competent 
jurisdiction for the appointment of a successor trustee 
or for instructions, llie successor trustee shall specify 
the date on which it assumes administration of the trust 
in a writing sent to the Grantor, the DEM commis
sioner. and the present Trustee by certified mail ten 
(10) days before such change becomes effective. Any 
expenses incurred by the IWstee as a result of any of 
the acts contemplate by this Section shall be paid as 
provided in Section 9. 

Section 14. Instructions to the Trustee. All orders, 
requests, and instructions by the Grantor to the 
Trustee shall be in writing, signed by such persons as 
are designated in the attached Exhibit A or such other 
designees as the Grantor may designate by amendment 
to Exhibit A. The IVustee shall be fully protected in 
acting without inquiry in accordance with the Grantor's 
orders, requests, and instructions. All orders, 
requests, and instructions by the DEM commissioner 
to the Trustee shall be in writing, signed by the DEM 
commissioner, or his designee, and the Trustee shall act 
and shall be fully protected in acting in accordance with 
such orders, requests, and instructions. The Trustee 
shall have the right to assume, in the absence of written 
notice to the contrary, that no event constituting a 
change or a termination of the authority of any person 
to act on behalf of the Grantor or DEM hereunder has 
occurred. The Trustee shall have no duty to act in the 
absence of such orders, requests, and instructions from 
the Grantor and/or DEM. except as provided for 
herein. 

a 
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Section 15. Notice of Nonpayment. The Trustee shall 
notify the Grantor and the DEM commissioner, by 
. C-: Lilied mail within ten (10) clays following the e.xpira-
tinii of the thirty-day period after the anniversary of the 
establishment of the Trust, if no payment is received 
iVom the Grantor during that period. After the pay-in 
period is completed, the Trustee shall not be required 
to send a notice of nonpayment. 

Section 16. Amendment of Agreement. This Agree
ment may be amended by an instrument in writing 
e.xecuted by the Grantor, the Trustee, and the DEM 
commissioner, or by the Trustee and the DEM commis
sioner if the Grantor ceases to e.xist. 

Section 17. Irrevocability and Termination. Subject 
to the right of the parties to amend this Agreement as 
provided in Section 16. this Trust shall be irrevocable 
and shall continue until terminated at the written 
agreement of the Grantor, the Trustee, and the DEM 
commissioner, or by the Trustee and the DEM commis
sioner. if the Grantor ceases to e.xist. Upon termination 
of the Trust, all remaining trust property, less final 
trust administration expenses shall be delivered to the 
Grantor. 

Section 18. Immunity and Indemnification. The 
"^stee shall not incur personal liability of any nature 
.n connection with any act or omission, made in good 
faith, in the adminstration of this Trust, or in carrying 
out any directions by the Grantor or the DEM commis
sioner issued in accordance with this Agreement. The 
Trustee shall be indemnified and saved harmless by the 
Grantor or from the Trust FUnd, or both, from and 
against any personal liability to which the Trustee may 
be subjected by reason of any act or conduct in its 
official capacity, including all expenses reasonably 
incurred in its defense in the event the Grantor fails to 
provide such defense. 

Section 19. Choice of Law. This Agreement shall be 
administered, construed, and enforced according to the 
laws of the State of Indiana. 

Section 20. Interpretation. As used in this Agree
ment, words in the singular include the plural and 
words in the plural include the singular. The descriptive 
headings for each Section of this Agreement shall not 
affect the interpretation or the legal efficacy of this 
Agreement. 

In Witness Whereof the parties have caused this 
Agreement to be executed by their respective officers 
duly authorized and their corporate seals to be here-

nto affi.xed and attested as of the date first above 
written: The parties below certify that the wording of 
this Agreement is identical to the wording specified in 

329 lAC 3-22-26 as such rules were constituted on the 
date first above written. 

[Signature of Grantor] 
[Title] 

Attest: 
[Title] 
[Seal] 
[Signature of Trustee] 

Attest: 
[Title] 
[Seal] 

(Note: Corporate seal is not required by Indiana law) 

(b) Form of certification of acknowledgement. The 
following is an example of the certification of acknowl
edgement which must accompany the trust agreement 
for a trust fund as specified in 329 lAC 3-22-5 or :129 
I AC 3-22-15 and 3291AC 3-4T-4(a) or 3291AC 3-4T-6(a). 

Form of certification of acknowledgement. 

State of 
County of. 

On this [date], before me personally came [owner or 
operator] to me known, who, being by me duly sworn, 
did depose and say that she/he resides at [address], that 
she/he is [title] of [corporation], the corporation 
described in and which executed the above instrument: 
that she/he knows the seal of said corporation: that the 
seal affixed to such instrument is such corporate seal: 
that it was so affixed by order of the Board of Directors 
of said corporation, and that she/he signed her his name 
thereto by like order. 

(Signature of Notary' Public) 

(c) Indiana form of acknowledgement (Trust agree
ments notarized in Indiana must use this form of 
acknowledgement): 

Form of Indiana certificate of acknowledgement. 

ACKNOWLEDGEMENT 

State of. ) 
) SS: 

County of 1 ) 

Before me, the undersigned, a Notary Public in and 
for said County and State, personally appeared [owner 
or operator] to be known by me to be the person who 
[(only for corporate party], as [insert title] of 

Inc., the corporation which] e.xecuted 
the foregoing instrument, signed the same and 
acknowledged to me that he/she did so sign the same [in 
the name and on behalf of the said corporation as such 
officer], and that the same is his free act and deed [and 
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the free corporate act and deed of said corporation, and 
that he .-he was duly authorized by the Board of Direc
tors of .-aid corporation! and that the statements made 
in the forejzoing instrument are true. 

IN WITNESS WHEREOF. I have set my hand and 
ofHcial seal this day of 19 

I am a resident of. 

County. 

Notary Public 

My Commission E.xpires: 

(Solid Waste Management Board: JJ9 lAC 3--i2-36: 
filed May 31,1988, 3:U pm) 

329 I AC 3-22-27 Wording of instrument: surety 
bonds 

•Authority: IC 13.7.S.5-4 
.Affected: IC 13-7-8.3-3: IC 13-7-10-1: 40 CFR 264.131(b) 

Sec. 27. A surety bond guaranteeing payment into 
a trust fund, as specified in 329 lAC 3-22-6 or 329 lAC 
3-22-16.329 lAC 3-47-4(b) or 329 lAC 3-47-6(b) (see 329 
lAC 3-47-10(b)) must be worded as follows, except that 
instructions in brackets are to be replaced with the 
relevant information and the brackets deleted: 

Financial Guarantee Bond 

Date bond executed: 

Effective date: 

Principal: [legal name and business address of owner 
or operator] 

Type of organization; [insert 'individual," "joint ven
ture." "partnership." or "corporation"] 

State of incorporation:. 

Surety(ies): [name(s) and business address(es)] 

EPA Identification Number, name, address, and 
closure and/or post-closure amount(s) for each facility 
guaranteed by this bond [indicate closure and post-
closure amounts separately]: 

Total penal sum of bond: 

Surety's bond number: 

Know All Persons By These Presents, That we, the 
Principal and Surety(ies) hereto are firmly bound to the 
Indiana Department of Environmental Management in 
the above penal sum for the payment of which we bind 
ourselves, our heirs, executors, administrators, suc

cessors. and assigns jointly and severally, provide 
that, where the Surety ies) are corporations acting a.- l|jP 
co-sureties, we. the Sureties, bind ourselves in .-uch 
sum "jointly and severally" only for the purpose of 
allowing a joint action or actions against any or all of us. 
and for all other purposes each Surety binds itself, 
jointly and severally with the Principal, for the pay
ment of such sum only as is set forth opposite the name 
of such Surety, but if no limit of liability is indicated, the 
limit of liability shall be the full amount of the penal 
sum. 

Whereas said Principal is required, under IC 13-7 
and 329 lAC 3. to have a permit or interim status in 
order to own or operate each hazardous waste manage
ment facility identified above, and 

Whereas said Principal is required to provide finan
cial assurance for closure, or closure and post-closure 
care, as a condition of the permit or interim sUtus. and 

Whereas said Principal shall establish a standby 
trust fund as is required when a surety bond is used to 
provide such financial assurance; 

Now, therefore, the conditions of the obligation are 
such that if the Principal shall faithfully, before the 
beginning of final closure of each facility identifie 
above, fund the standby trust fund in the amounti:. 
identified above for the facility. 

Or, if the Principal shall fund the standby trust fund 
in such amount(s) within fifteen (15) days after a final 
order to begin closure is issued by the Indiana Depart
ment of Environmental Management or a U.S. district 
court or other court of competent jurisdiction. 

Or, if the Principal shall provide alternate financial 
assurance, as specified in 329 lAC 3-22, as applicable, 
and obtain the (Commissioner's written approval of such 
assurance, within ninety (90) days after the date notice 
of cancellation is received by both the Principal and the 
Commissioner from the Surety(ies), then this obliga
tion shall be null and void, otherwise it is to remain in 
full force and effect. 

The Surety(ies) shall become liable on this bond obli
gation only when the Principal has failed to fulfill the 
conditions described above. Upon notification by the 
Commissioner that the Principal has failed to perform 
as guaranteed by this bond, the Surety(ies) shall place 
fiinds in the amount guaranteed for the facility(ies) into 
the standby trust fund as directed by the Commis
sioner. 

The liability of the Surety(ies) shall not be discharge 
by any payment or succession of payments hereunder. 
unless and until such payment or payments shall 
amount in the aggregate to the penal sum of the bond. 

# 
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but in no event shall the obligation of the Surety(ies) 
hereunder exceed the amount of said penal sum. 

The Surety! ies) may cancel the bond by sending 
notice of cancellation by certified mail to the Principal 
and to the Commissioner, provided, however, that can
cellation shall not occur during the one hundred twenty 
(120) days beginning on the date of receipt of the notice 
of cancellation by both the Principal and the Commis
sioner. as evidenced by the return receipts. 

The Principal may terminate this bond by sending 
written notice to the Surety(ies). provided, however, 
that no such notice shall become effective until the 
Surety! ies) receivets) written authorization for termi
nation of the bond by the Commissioner. 

[The following paragraph is an optional rider that 
may be included but is not required.] 

Principal and Surety!ies) hereby agree to adjust the 
penal sum of the bond yearly so that it guarantees a new 
closure and/or post-closure amount, provided that the 
penal sum does not increase by more than 20 percent in 
any one year, and no decrease in the penal sum takes 
place without the written permission of the Commis
sioner. 

In Witness Whereof, the Principal and Surety(ies) 
have executed this Financial Guarantee Bond and have 
affixed their seals on the date set forth above. 

The persons whose signatures appear below hereby 
certify that they are authorized to execute this surety 
bond on behalf of the PVincipal and Surety(ies) and that 
the wording of this surety bond is identical to the word
ing specified in 329 lAC 3-22-27 as such rules were 
constituted on the date this bond was executed. 

Principal 

[Signature(s)] 
[Name(s)] 
[Titlels)] 
[Corporate seal] 

Corporate Surety(ies) 

[Name and address] 
State of incorporation: 

Liability limit: 

[Signature(s)] 
[Name(s) and title(s)] 
[Corporate seal] 
[For every co-surety, provide signature(s) and other 
information in the same manner as for Surety above. ] 
Bond premium: 

.» 
(Note: Corporate seal not required by Indiana law) 

(Solid Waste Management Board; .J29 lAC -J-JJ-JT; 
filed May J1. 1988, pm) 

329 lAC 3-22-28 Wording of instrument: perfor
mance bonds 

.\uthority: IC 13-7..3; IC 13-7.8.5-4 

.\ffected: IC 13-7.8.5.5; IC IS-MO-l: 40 CFR 2W.15llc) 

Sec. 28. (a) A surety bond guaranteeing perfor
mance of closure and/or post-closure care, as specified 
in 329 lAC 3-47-4(c) or 329 lAC 3-47-6(c) (see 329 lAC 
3-47-10(c)), must be worded as follows, except that the 
instructions in brackets are to be replaced with the 
relevant information and the brackets deleted: 

Performance Bond 

Date bond executed: 

Effective date: 

Principal: [legal name and business address of owner 
or operator] 

Type of organization: [insert "individual," "joint ven
ture," "partnership," or "corporation"] 

State of incorporation: 

Surety(ies): [name(s) and business address(es)]: — 

EPA Identification Number, name, address, and 
closure and/or post-closure amount(s) for each facil
ity guaranteed by this bond [indicate closure and 
post-closure amounts separately]: 

Tbtal penal sum of bond: $ 

Surety's bond number: 

Know All Persons By These Presents, That we, the 
Principal and Surety(ies) hereto are firmly bound to the 
Department of Environmental Management of the 
State of Indiana (hereinafter called DEM), in the above 
penal sum for the payment of which we bind ourselves, 
our heirs, executors, administrators, successors, and 
assigns jointly and severally; provided that, where the 
Surety(ies) are corporations acting as co-sureties, we. 
the Sureties, bind ourselves in such sum "jointly and 
severally" only for the purpose of allowing a joint action 
or actions against any or all of us, and for all other 
purposes each Surety binds itself jointly and severally 
with the Principal, for the payment of such sum only as 
is set forth opposite the name of such Surety, but if no 
limit of liability is indicated, the limit of liability shall be 
the full amount of the penal sum. 

Whereas said Principal is required, under the Indi
ana Environmental Management Act (IC 13-7), to have 
a permit in order to own or operate each hazardous 
waste management facility identified above, and 
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Whereas said Principal is required to provide finan
cial assurance for closure, or closure and post-closure 
care, as a condition of the permit, and 

Whereas said Prinicipal shall establish a standby 
trust fund as is required when a surety bond is used to 
provide such financial assurance; 

Now, Therefore, the conditions of this obligation are 
such that if the Principal shall faithfully perform 
closure, whenever required to do so, of each facility for 
which this bond guarantees closure, in accordance with 
the closure plan and other requirements of the permit 
as such plan and permit may ^ amended, pursuant to 
all applicable laws, statutes, rules, and regulations, as 
such laws, statutes, rules, and regulations may be 
amended. 

And, if the Principal shall faithfully perform post-
closure care of each facility for which this bond guaran
tees post-closure care, in accordance with the post-
closure plan and other requirements of the permit, as 
such plan and permit may be amended, pursuant to all 
applicable laws, statutes, rules, and regulations, as 
such laws, statutes, rules, and regulations may be 
amended. 

Or, if the Principal shall provide alternate financial 
assurance as specified in 329 lAC 3-47, and obtain the 
DEM commissioner's written approval of such 
assurance, within ninety (90) days after the date notice 
of cancellation is received by both the Prinicipal and the 
DEM commissioner from the Surety(ies), then this obli
gation shall be null and void, otherwise it is to remain in 
full force and effect. 

The Surety(ies) shall become liable on this bond obli
gation only when the Principal has failed to fulfill the 
conditions described above. 

Upon notification by the DEM commissioner that the 
Principal has been found in violation of the closure 
requirements of329 lAC 3-40 through 329 lAC 3-54, for 
a facility for which this bond gu^u^tees performance of 
closure, the Surety(ies) shall either perform closure in 
accordance with the closure plan and other permit 
requirements or place the closure amount guaranteed 
for the facility into the standby trust fund as directed 
by the DEM commissioner. 

Upon notification by the DEM commissioner that the 
Principal has been found in violation of the post-closure 
requirements of 329 I AC 3-40 through 3291AC 3-54 for 
a facility for which this bond guarantees performance of 
post-closure care, the Surety(ies) shall either perform 
post-closure care in accordance with the post-closure 
plan and other permit requirements or place the post-
closure amount guaranteed for the facility into the 

standby trust fund as directed by the DEM commit 
sioner. 

Upon notification by the DEM commissioner that the 
Principal has failed to provide alternate financial 
assurance as specified in 329 lAC 3-47, and obtain 
written approval of such assurance from the DEM com
missioner during the ninety (90) days following receipt 
by both the Principal and the DEM commissioner of a 
notice of cancellation of the bond, the Surety(ies) shall 
place funds in the amount guaranteed for the facil-
ity(ies) into the standby trust fund as directed by the 
DEM commissioner. 

The Surety(ies) hereby waive(s) notification of 
amendments to closure plans, permits, applicable laws, 
statutes, rules, and regulations and agreeis) that no 
such amendment shall in any way alleviate its (their) 
obligation on this bond. 

The liability of the Surety(ies) shall not be discharged 
by any payment or succession of payments hereunder, 
unless and until such payment or payments shall 
amount in the aggregate to the penal sum of the bond, 
but in no event shall the obligation of the Surety(ies) 
hereunder exceed the amount of said penal sum. 

The Surety(ies) may cancel the bond by sendiny 
notice of cancellation by certified mail to the owner oi 
operator and to the DEM commissioner, provided, how
ever, that cancellation shall not occur during the one 
hundred twenty (120) days beginning on the date of 
receipt of the notice of cancellation by both the Prin
cipal and the DEM commissioner, as evidenced by the 
return receipts. 

The Principal may terminate this bond by sending 
written "notice to the Surety(ies) provided, however, 
that no such notice shall become effective until the 
Surety(ies) receive(s) written authorization for termi
nation of the bond by the DEM commissioner. 

[The following paragraph is an optional rider that 
may be included but is not required.) 

Principal and Surety(ies) hereby agree to adjust the 
penal sum of the bond yearly so that it guarantees a new 
closure and/or post-closure amount, provided that the 
penal sum does not increase by more than twenty per
cent (20%) in any one (1) year, and no decrease in the 
penal sum takes place without the written permission 
of the DEM commissioner. 

In Witness Whereof, The Principal and Surety(ies) 
have executed this Performance Bond and have affixed 
their seals on the date set forth above. 

The persons whose signatures appear below hereby 
certify that they are authorized to execute this surety 

a 
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bond on behalf of the Principal and Surety(ies) and that 
the wording of this suretybond is identical to the word-
iniif specified in 329 lAC 3-22-2S as such rule was con
stituted un the date this bond was executed. 

Principal 

[Sipnature(s)] 
[Nametsd 
[Title(s)l 
[Corporate seal] 

Corporate Surety(ies) 

[Name and address] 
State of incorporation: 
Liability limit: $ 
[Signature! s)] 
[Name(s) and title(s)] 
[Corporate seal]: 
[For every co-surety, provide signature(s). corporate 
seal, and other information in the same manner as for 
Surety above. ] 
Bond premium: $ 

(Note: Corporate seal not required by Indiana law) 
fSolid Waste Management Board: JJ9 lAC J-JJ-J8: 
tiled May JL 1988, pm) 

329 I AC 3-22-29 Wording of instrument: letter of 
credit 

•Authority: IC 13.7.3: IC 13.7.7; IC 13.7.8.5-4 
Affected: IC 13.7-8.5; IC 26-1.5; 40 CFR 264.151(d) 

Sec. 29. A letter of credit, as specified in 329 lAC 
3-22-7 or 3291AC 3-22-17,3291AC 3-47-4(d) or 3291AC 
3-47-6(d) (see 329 lAC 3-47-10(d)) must be worded as 
follows, except that instructions in brackets are to be 
replaced with relevant information and the brackets 
deleted: 

Irrevocable Standby Letter of Credit 

Technical Secretary 
•Environmental Management Board 
State of Indiana 

Dear Sir or Madam: We hereby establish our Irre
vocable Standby Letter of Credit No. in your 
favor, at the request and for the account of [owner's or 
operator's name and address] up to the aggregate 
amount of [in words] U.S. dollars $ available 
upon presentation of 

(1) your sight draft. bearing reference to this letter 
of credit No. and 
(2) your signed statement reading as follows: "I 
certify that the amount of the draft is payable pur
suant to regulations issued under authority of the 
Indiana Environmental Management Act (IC 13-7) 
as amended." 

This letter of credit is effective as of [date] and shall 
expire on [date at least one (1) year later], but .-luch 
expiration date shall be automatically extended for a 
period of [at least one (1) yearj.on [date] and on each 
successive expiration date, unless, at least one hundred 
twenty (120) days before the current expiration date, 
we notify both you and [owner's or operator's name ] by 
certified mail that we have decided not to extend this 
letter of credit beyond the current expiration date. In 
the event you are so notified, any unused portion of the 
credit shall be available upon presentation of your sight 
draft for one hundred twenty (120) days after the date 
of receipt by both you and [owner's or operator's name ], 
as shown on the signed return receipts. 

Whenever this letter of credit is drawn on under and 
in compliance with the terms of this credit, we shall 
duly honor such draft upon presentation to us. and we 
shall deposit the amount of the draft directly into the 
standby trust fund of [owner's or operator's name] in 
accordance with your instructions. 

We certify that the wording of this Letter of Credit is 
identical to the wording specified in 329 lAC 3-22-29 as 
such rule was constituted on the date shown immedi
ately below. 

[Signature(s) and title(s) of official(s) of issuing 
institution] [Date] 

This credit is subject to Article 5 of the Uniform 
Commercial Code as adopted in IC 26-1-5-101 through 
IC 26-1-5-117. (Solid Waste Management Board: .JJ9 
I AC J-22-29; filed May 31. 1988, 2:i2 pm) 

329 I AC 3-22-30 Wording of instrument: certificate 
of insurance 

Authority; IC 13-7-3; IC 13-7-7; IC 13-7-8.5-4 
Affected; IC 13-7-8.5; 40 CFR 264.151(e) 

Sec. 30. A certificate of insurance, as specified in 
329 lAC 3-22-8 or 329 lAC 3-22-18.329 lAC 3-47-4(e) or 
329 lAC 3-47-6(e) (see 329 lAC 3-47-10(e)) must be 
worded as follows, except that instructions in brackets 
are to be replaced with the relevant information and the 
brackets deleted: 
Certificate of Insurance for Closure of Post-Closure 
Care 

Name and Address of Insurer (herein called the 
"Insurer"): 

Name and Address of Insured (herein called the 
"Insured"): 

Facilities Covered: [List for each facility: The EPA 
Identification Number, name, address, and the amount 
of insurance for closure and/or the amount for post-
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closure care (these amounts for all facilities covered 
must total the face amount "shown below).) 

Face Amount: _ 
Policy Number: 
Effective Date:. 

The Insurer hereby certifies that it has issued to the 
Insured the policy of insurance identified above to pro
vide financial assurance for [insert "closure"jor "closure 
and post-closure care" or "post-closure care" for the 
facilities identified above. The Insurer further war
rants that such policy conforms in all respects with the 
requirements of 329 I AC 3-22-8 and 329 I AC 3-22-18, 
329 lAC 3-47-4(e) or 329 lAC 3-47-6(e) (see 329 lAC 
3-47-l(Ke)) as applicable and as such regulations were 
constituted on the date shown immediately below. It is 
agreed that any provision of the policy inconsistent 
with such regulations is hereby amended to eliminate 
such inconsistency. 

Whenever requested by the DEM commissioner, the 
Insurer agrees to furnish to the DEM commissioner a 
duplicate original of the policy listed above including all 
endorsements thereon. 

I hereby certify that the wording of this certificate is 
identical to the wording specified in 329 lAC 3-22-30 as 
such rule was constituted on the date shown immedi
ately below. 

[Authorized signature for Insurer] 
[Name of person signing] 
[Title of person signing] 
Signature of witness or notary: 
[Date] 

(Solid Waste Management Board; J29 lAC 3-22-30; 
filed May 31, 1988, 2:^2 pm) 

329 lAC 3-22-31 Wording of instrument: chief finan
cial (^cer letter for closure and/ 
or post-closure 

Authority; IC 13-7-7; IC 13-7-8.5-4 
Affected: IC 13-7-8.5; 40 CFR 264.151(0 

Sec. 31. A letter from the chief financial officer, as 
specified in 329 lAC 3-22-9 or 329 lAC 3-22-19, or 329 
lAC 3-47-4(0 or 329 lAC 3-47-6(0 (see 329 lAC 
3-47-10(f)) must be worded as follows, except that 
instructions in brackets are to be replaced with the 
relevant information and the brackets deleted: 

Letter From Chief Financial Officer 

[Address to commissioner of the Department of 
Environmental Management] 

I am the chief financial officer of [name and address of 
firm]. This letter is in support of this firm's use of the 

financial test to demonstrate financial assurance, a; 
specified in 329 lAC 3-22 or 329 lAC 3-47. 

[Fill out the following four paragraphs regardiniir 
facilities and associated cost estimates. If your firm has 
no facilities that belong in a particular paragraph, write 
"None" in the space indicated. For each facility, include 
its EPA Identification Number, name, address, and 
current closure and'or post-closure cost estimates. 
Identify each cost estimate as to whether it is for 
closure or post-closure care.] 

1. This firm is the owner or operator of the follow
ing facilities for which financial assurance for 
closure or post-closure care is demonstrated 
through the financial test specified in 329 I AC 
3-22 or 329 lAC 3-47. The current closure and or 
post-closure cost estimates covered by the test 
are shown for each facility: 

2. This firm guarantees, through the corporate 
guarantee specified in 329 lAC 3-22, or 329 lAC 
3-47 the closure or post-closure care of the follow
ing facilities owned or operated by subsidiaries 
Of this firm. The current cost estimates for the 
closure or post-closure care so guaranteed are 
shown for each facility: 

3. This firm, as owner or operator or guarantor, is 
demonstrating financial assurance for the 
closure or post-closure care of the following facili
ties through the use of a test specified in 3291 AC 
3-22 or 329 lAC 3-47. The current closure and or 
post-closure cost estimates covered by such a 
test are shown for each facility: 

4. This firm is the owner or operator of the follow
ing hazardous waste management facilities for 
which financial assurance for closure or, if a dis
posal facility, post-closure care, is not demon
strated either to EPA or a state through the 
financial test or any other financial assurance 
mechanism specified in Subpart H of 40 CFR 
Parts 264 and 265 or equivalent or substantially 
equivalent State mechanisms. The current 
closure and/or post-closure cost estimates not 
covered by such financial assurance are shown 
for each facility; 

This firm [insert "is required" or "is not required") to 
file a Form lOK with the ̂ curities and Exchange Com
mission (SEC) for the latest fiscal year. 

The fiscal year of this firm ends on [month, day). The 
figures for the following items marked with an asterisk 
are derived from this firm's independently audited, 
year-end financial statements for the latest completed 
fiscal year, ended [date]. 

d 
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•
[Fill in Alternative I if the criteria of 329 lAC Alternative 11 if the criteria of3291AC 3-4T-4(f)(l)(ii tor 

3-47-4(f)(l)(i) or 329 lAC 3-47-6(f)(lKi} or of 329 lAC 329 lAC 3-47-6(f)(l)(ii) orof329 lAC 3-22-9(a)(2) or 329 
3-22-9(a)(l) or 329 lAC 3-22-19(a)(l) are used. Fill in lAC 3-22-19(a)(2) are used.] 

Alternative I 

1. Sum of current closure and post-closure cost estimates [total of all cost estimates 
shown in the four paraj^-aphs above] $ 

*0 Total liabilities [if any portion of the closure or post-closure cost estimates is 
included in total liabilities, you may deduct the amount of that portion from this 
line and add that amount to lines 3 and 4) 

*3. Tangible net worth 

*4. Net worth 

*5. Current assets 

*6. Current liabilities 

7. Net working capital [line 5 minus line 6] 

*8. The sum of net income plus depreciation, depletion, and amortization. 

*9. Total assets in U.S. (required only if less than 90^ of firm's 
assets are located in the U.S.) 

YES NO 
10. Is line 3 at least $10 million? 

11. Is line 3 at least 6 times line 1? 

12. Is line 7 at least 6 times line 1? 

*13. Are at least 90% of firm's assets located in the U.S.? If not, complete line 14. 

14. Is line 9 at least 6 times line 1? 

15. Is line 2 divided by line 4 less than 2.0? 

16. Is line 8 divided by line 2 greater than 0.1? 

17. Is line 5 divided by line 6 greater than 1.5? 

Alternative II 

1. Sum of current closure and post-closure cost estimates [total of all cost estimates 
shown in the four paragraphs above] 

2. Current bond rating of most recent issuance of this fimf and name of rating 
service 

3. Date of issuance of bond 

4. Date of maturity of bond 

•^5. Thngible net worth (if any portion of the closure and post-closure cost estimates 
is included in "total liabilities" on your firm's financial statements, you may add 
the amount of that portion to this line) 

*6. Total assets in U. S. (required only if less than 90% of firm's assets are located in 
the U.S.) 
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7 I.- line 5 at least SIO million? 

Is line 5 at least H times line 1? 

'9. Are at least 90T- of firms assets located in the U.S.? 
If not. complete line 10 

10. Is line 6 at least 6 times line 1? 

I hereby certify that the wording of this letter is identical to the wording specified in 329 I AC 3-22-31 as such 
rule was constituted on the date shown immediately below. 

[Signature] 
[Name] 

[Title] 
[Date] 

(Solid Waste Management Board: JJ9 lAC J-JJ-.Jl: tiled May -il, 1988, pmj 

329 lAC 3-22-32 Wording of instrument: chief finan
cial officer letter; liability cov
erage 

.\uthority: IC 13-7.7: IC 13-7-8.5-4 

.Affected-. IC 13-7-8.3; 40 CFR -'64.151(g) 

Sec. 32. A letter from the chief financial officer, as 
specified in 329 lAC 3-22-24. or 329 lAC 3-47-8(f) (see 
329 lAC 3-47-10(g)) must be worded as follows, except 
that instructions in brackets are to be replaced with the 
relevant information and the brackets deleted: 

Letter from Chief Financial Officer (to demonstrate 
liability coverage or to demonstrate both liability cover
age and assurance of closure or post-closure care). 

[Address to commissioner of the Indiana Depart
ment of Environmental Management, State of Indiana] 

I am the chief financial officer of [firm's name and 
address]. This letter is in support of the use of the 
financial test to demonstrate financial responsibility for 
liability coverage [insert "and closure and/or post-
closure care" if applicable] as specified in 329 lAC 3-22 
and 329 lAC 3-47. 

[Fill out the following paragraphs regarding facilities 
and liability coverage. If there are no facilities that 
belong in a particular paragraph, write "None" in the 
space indicated. For each facility, include its EPA Iden
tification Number, name, and address.] 

The firm identified above is the owner or operator of 
the following facilities for which liability coverage for 
[insert "sudden" or "nonsudden" or "both sudden and 
nonsudden"] accidental occurrences is being demon
strated through the financial test specified in 329 lAC 
3-22 and 329 lAC 3-47: 

The firm identified above guarantees, through the 
corporate guarantee specified in 329 lAC 3-22 and 329 

I.\C 3-47. liability coverage for [insert "sudden " or 
"nonsudden" or "both sudden and nonsudden"'] acci
dental occurrences at the following facilities owned or 
operated by the following subsidiaries of the firm: 

[If you are using the financial test to demonstrate 
coverage of both liability and closure and post-closure 
care, fill in the following four paragraphs regarding 
facilities and associated closure and post-closure cost 
estimates. If there are no facilities that belong in a 
particular paragraph, write "None" in the space indi
cated. For each facility, include its EPA Identification 
Number, name, address, and current closure and or 
post-closure cost estimates. Identify each cost estimate 
as to whether it is for closure or post-closure care. ] 

1. The firm identified above owns or operates the 
following facilities for which financial assurance 
for closure or post-closure care is demonstrated 
through the financial test specified in 329 lAC 
3-22 and 329 lAC 3-47. The current closure and 
or post-closure cost estimates covered by the test 
are showm for each facility; 

2. The owner or operator identified above guaran
tees. through the corporate guarantee specified 
in 329 lAC 3-22 and 3^ I AC 3-47. the closure and 
post-closure care of the following facilities owned 
or operated by its subsidiaries. The current cost 
estimates for the closure or post-closure care so 
guaranteed are shown for each facility: 

3. This firm, as owner and operator or guarantor, is 
demonstrating financial assurance for the 
closure or post-closure care of the followine facil
ities through the use of a test specified in 329 I.AC 
3-22 or 329 lAC 3-47. The current closure and or 
post-closure cost estimates covered by such a 
test are shown for each facility; 

a 

6 
Indiana Register, Volume II, S'umber W, July 1, 1988 

3350 



Final Rules -

4. The firm identified above owns or operates the The fiscal year of this firm ends on [month, day]. The 
following hazardous waste management facilities figures for the following items marked with an asterisk 
for which financial assurance for closure or. if a (*) are derived from this firm's independently audited, 
di.-iposal facility, post-closure care, is not demon- year-end financial statements for the latest completer! 
.-trated either to EPA or a state through the fiscal year, ended [date], 
financial test or any other financial assurance 
mechanisms specified in Subpart H of 40 CFR [Fill in Part A if you are using the financial test to 
Parts 204 and 265 or equivalent or substantially demonstrate coverage ONLY for the liability require-
equivaient State mechanisms. The current ments.j 
closure and or post-closure cost estimates not 
covered by such financial assurance are shown Part A. Liability Coverage for Accidental Occurrences 
for each facilitv __ Alternative I if the criteria of 329 lAC 

This firm [insert "is required" or "is not required"] to 3-47-8(f)(l)(A)or329 lAC 3-22-24(f)(l)(A) are used. Fill 
file a Form lOK with the Securities and E.xchange Com- in Alternative II if the criteria of 329 I AC 
mission (SEC) for the latest fiscal year. 3-47-8(f)(l)(B) or 329 lAC 3-22-24(f)(l)(B) are used.) 

Alternative I 

1. Amount of annual aggregate liability coverage to be demonstrated $ 

*2. Current assets $ 

*3. Current liabilities i $ 

4. Net working capital (line 2 minus line 3) $ 

*5. Thngible net worth $ 

*6. If less than 90^f of assets are located in the U.S., give total U.S. assets $ 

YES NO 
7. Is line 5 at least $10 million? 

8. Is line 4 at least 6 times line 1? 

9. Is line 5 at least 6 times line 1? 

*10. Are at least 90% of assets located in 
the U.S.? If not. complete line 11 

11. Is line 6 at least 6 times line 1? 

Alternative II 

1. Amount of annual aggregate liability coverage to be demonstrated S 

2. Current bond rating of most recent issuance and name of rating service 

3. Date of issuance of bond 

4. Date of maturity of bond 

*5. Tangible net worth " $ 

*6. Total assets in U.S. (required only if less than 90% of assets are located in 
the U.S.) $ 
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YES ^ 
7. Is line 5 at least $10 million? 

8. Is line 5 at least 6 times line 1? 

*9. Are at least 90 of assets located in the U.S.? 
If not. complete line 10 

10. Is line 6 at least 6 times line 1? 

(Fill in Part B if you are using the finan'&ial test to 
demonstrate assurance of both liability coverage AND 
closure and or post-closure care.l 

Part B. Closure or Post-Closure Care and Liability 
Coverage 

(Fill in Alternative I if the criteria of 329 lAC 
3-47-4(f)(l)(A) or 329 lAC 3-47-6(f)(l)(A) and 329 I AC 
3-47-8(f)(l)(A) are used or if-329 lAC 3-22-9(a)(l) or 329 
lAC 3-22-19(a)(1) and 3291AC 3-22-24(f)(l)( A) are used. 
Fill in Alternative II if the criteria of 329 lAC 
3-47-4(f)(l)(B) or 329 lAC 3-47-6(f)(l)(B) and 329 lAC 
3-47-8(f)(l)(B) are used or if 329 lAC 3-22-9(a)(2) or 329 
lAC 3-22-19(a)(2) and 329 lAC 3-22-24(f)(l)(B) are 
used.] 

Alternative 1 

1. Sum of current closure and post-closure cost estimates (total of all cost estimates 
listed above) $ 

2. Amount of annual aggregate liability coverage to be demonstrated $ 

3. Sum of lines 1 and 2 $ 

*4. Total liabilities (if any portion of your closure or post-closure cost estimates is 
included in your total liabilities, you may deduct that portion from this line and 
add that amount to lines 5 and 6) $ 

*5. Tangible net worth $ 

*6. Net worth $ 

*7. Current assets $ 

*8. Current liabilities $ 

9. Net working capital (line 7 minus line 8) .$ 

*10. The sum of net income plus depreciation, depletion, and amortization $ 

*11. Total assets in U.S. (required only if less than 90^c of assets located in the U.S.) $ 

YES NO 
12. Is line 5 at least $10 million? 

13. Is line 5 at least 6 times line 3? 

14. Is line 9 at least 6 times line 3 

*15. Are at least 90*^ of assets located in the U.S.? 
If not. complete line 16 

16. Is line 11 at least 6 times line 3? 
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IT. Is line 4 divided by line 6 less than 2.0? 

18. Is line 10 divided by line 4 greater than 0.1? 

19. Is line 7 divided by line 8 greater than 1.5? 

Alternative II 

1. Sum or current closure and post-closure cost estimates (total of all cost estimates 
listed above) .? 

2. Amount of annual aggregate liability coverage to be demonstrated $ 

3. Sum of lines 1 and 2 .S 

4. Current bond rating of most recent issuance and name of rating service 

5. Date of issuance of bond 

6. Date of maturity of bond 

*7. Tangible net worth (if any portion of the closure or post-closure cost estimates is 
included in "total liabilities" on your financial statements you may add that 
portion to this line) $ 

*8. Total assets in the U.S. (required only if less than 90'7f of assets are located in the 
U.S.) $ 

YES NO 
9. Is line 7 at least $10 million? 

10. Is line 7 at least 6 times line 3? 

*11. Are at least 90^f of assets located in the U.S.? If 
not, complete line 12 

12. Is line 8 at least 6 times line 3? 

I hereby certify that the wording of this letter is identical to the wording specified in 329 lAC 3-22-32 as such 
rule was constituted on the date shown immediately below. 

[Signature] 
[Name] 
[Title] 
[Date] 

(Solid Waste Managemeyit Board; S29 lAC 3-22-J2: filed May 21,1988, 2:^2 pm) 

329 lAC 3-22-33 Wording of instrument: corporate entity], a business corporation organized under the 
guarantee for closure or post- laws of the State of [insert state's name], herein 
closure care referred to as guarantor, to the Department of 

.Authority; ic 13.7-3: Ic 13-7-7; IC 13-7-8.5-4 Environmental Management of the State of Indiana 

.\ffected; IC 13-7-8.5; 40 CFR 265.i5i(h>(i) (DEM), obligee, on behalf of our subsidiary [owner or 
Sec. 33. A corporate guarantee, as specified in 329 operator) of [business address!. 

lAC 3-22-9 or 329 lAC 3-22-19 or 329 lAC 3-47-4(D or Recitals 

toriefas'toitats. IxcepuhluLmrto^ ta Seu '• «d'^sToSS?»?th t°?«j^r.'K 
r 'S 'f requirements^r guarantSre as specified in 329 
brackets deleted; 3^22.9 ^nd 329 lAC 3-22-19 or :329 lAC 
Corporate Guarantee for Closure or Post-Closure Care 3-47-4 and 320 lAC 4.1-47-6. 

Guarantee made this [date] by [name of guaranteeing 2. [Owner or operator] owns or operates the follow-
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ine hazardous waste manajrement facility(ies) 
covered by this guarantee: (List for each facility; 
EPA Identification Number, name, and address. 
Indicate for each whether guarantee is for 
closure, post-closure care, or both. | 

•i. "Closure plans" and "post-closure plans" as used 
below refer to the plans maintained as required 
by 329 I AC 3-21 and 329 lAC 3-46 for the closure 
and post-closure care of facilities a? identified 
above. 

4. For value received from [owner or operator), 
guarantor guarantees to DEM that in the e%'ent 
that [owner or operator) fails to perform [insert 
"closure." "post-closure care" or "closure and 
post-closure care") of the above facility(ies) in 
accordance with the closure or post-closure 
plans and other permit or interim status require
ments whenever required to do so. the guaran
tor shall do so or establish a trust fund as spec
ified in 329 lAC 3-22 and 329 lAC 3-47. as 
applicable, in the name of [owner or operator) in 
the amount of the current closure or post-closure 
cost estimates as specified in 329 I AC 3-22 and 
329 lAC 3-47. 

5. Guarantor agrees that if. at the end of any fiscal 
year before termination of this guarantee, the 
guarantor fails to meet the financial test criteria, 
guarantor shall send within ninety (90) days, by 
certified mail, notice to the DEM commissioner 
and to [owner or operator] that he intends to 
provide alternate financial assurance as specified 
in 329 lAC 3-22 and 329 lAC 3-47. as applicable, 
in the name of [owner or operator). Within one 
hundred twenty (120) days after the end of such 
fiscal year, the guarantor shall establish such 
financial assurance unless [owner or operator] 
has done so. 

6. The guarantor agrees to notify the DEM com
missioner by certified mail, of a voluntary or 
involuntary proceeding under Title 11 (Bank
ruptcy). U.S. Code, naming guarantor as 
debtor, within ten (10) days after commence
ment of the proceeding. 

7. Guarantor agrees that within thirty (30) days 
after being notified by the DEM commissioner of 
a determination that guarantor no longer meets 
the financial test criteria or that he is disallowed 
from continuing as a guarantor of closure or 
post-closure care, he shall establish alternate 
financial assurance as specified in 329 lAC 3-22 
and 329 lAC 3-47. as applicable, in the name of 
[owner or operator) unless [owner or operator) 
has done so. 

S. Guarantor agrees to remain bound under thi.-
guarantee notwithstanding any or all of the fol
lowing: amendment or modification of the 
closure or post-closure plan, amendment or 
modification of the permit, the extension or 
reduction of the time of performance of closure 
or post-closure, or any other modification or 
alteration of an obligation of the owner or oper
ator pursuant to ;329 lAC ;3-22-15 through -329 
lAC 3-32 or 329 lAC 3-40 through 329 lAC 3-54. 

9. Guarantor agrees to remain bound under this 
guarantee for so long as [owner or operator) 
must comply with the applicable financial 
assurance requirements of 329 lAC 3-22 and ;J29 
lAC 3-47 for the above-listed facilities, except 
that guarantor may cancel this guarantee by 
sending notice by certified mail to the DEM 
commissioner and to [owner or operator), such 
cancellation to become effective no earlier than 
one hundred twenty (120) days after receipt of 
such notice by both the DEM and [owner or 
operator], as evidenced by the return receipts. 

10. Guarantor agrees that if [owner or operator] 
fails to provide alternate financial assurance as 
specified in 329 lAC 3-22 and 329 lAC 3-47. a; 
applicable, and obtain written approval of such 
assurance from the DEM commissioner within 
ninety (90) days after a notice of cancellation by 
the guarantor is received by the DEM commis
sioner from guarantor, guarantor shall provide 
such alternate financial assurance in the name 
of [owner or operator]. 

11. Guarantor expressly waives notice of accep
tance of this guarantee by the DEM or by 
[owner or operator]. Guarantor also expressly 
waives notice of amendments or modifications 
of the closure and/or post-closure plan and of 
amendments or modifications of the facility per-
mit(s). 

1 hereby certify that the wording of this guarantee is 
identical to the wording specified in 329 1 AC 3-22-33 as 
such rule was constituted on the date first above writ
ten. 

9 

Effective date: 
[Name of guarantor] 
[Authorized signature for guarantor] 
[Name of person signing] 
[Title of person signing] 
Signature of witness or notary: 

(Solid Waste Management Board: -JJi) lAC J-J,'-. 
filed May Jl. 1988, pm) 
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.i29 [AC .[•22-34 Wording of instrument: corporate 
guarantee for liability coverage 

Authority; IC IC M-T-S.-i 
Affected: IC |;l-T.S..v5: IC M-T-lO-l; 4(1 CFR 2i>4.15l( i i 

<ec. .>4. The Guarantee shall be worded as follow?: 

Guarantee made this [date] by [name of guaranteeing 
entity], a business corporation organized under the 
laws of the State of [insert name of State], herein 
referred to as guarantor, on behalf of our subsidiary 
[owner or operator] of [business address], to any and ail 
third parties who have sustained or may sustain bodily 
injury or property damage caused by [sudden and or 
nonsudden] accidental occurrences arising from opera
tion of the facility(ies) covered by this guarantee. 

Recitals 

1. Guarantor meets or e.xceeds the financial test 
criteria and agrees to comply with the reporting 
requirements for guarantors as specified in 329 
lAC ;3-47-8(g) and 329 lAC 3-22-24(g). 

2. [Owner or operator] owns or operates the follow
ing hazardous waste management facility! ies) 
covered by this guarantee: [List for each facility: 
EPA identification number, name, and address.] 
This corporate guarantee satisfies third-party 
liability requirements for hazardous waste under 
IC 13-7 for [insert "sudden" or "nonsudden" or 
"both sudden and nonsudden"] accidental occur
rences in above-named owner or operator facili
ties for [insert dollar amount] of coverage. 

3. For value received from [owner or operator], 
guarantor guarantees to any and all third parties 
who have sustained or may sustain bodily injurj' 
or property damage caused by [sudden and/or 
nonsudden] accidental occurrences arising from 
operations of the facility(ies) covered by this 
guarantee that in the event that [owner or oper
ator] fails to satisfy a judgment or award based 
on a determination of liability for bodily injury or 
property damage to third parties caused by [sud
den and/or nonsudden] accidental occurrences, 
arising from the operation of the above-named 
facilities, or fails to pay an amount agreed to in 
settlement of a claim arising from or alleged to 
arise from such injury or damage, the guarantor 
will satisfy such judgment!s), award(s) or settle
ment agreement(s) up to the limits of coverage 
identified above. 

4. I Guarantor agrees that if. at the end of any fiscal 
year before termination of this guarantee, the 
guarantor fails to meet the financial test criteria, 
guarantor shall send within ninety (90) days, by 

certified mail, notice to the commissioner and lu 
[owner or operator] that he intends to provide 
alternate liability coverage as specified in ;!2i' 
lAC 3-47-8 and 329 lAC 3-22-24. as applicable, :ii 
the name of [owner or operator]. Within one 
hundred twenty (120) days after the end of such 
fiscal year, the guarantor shall establi.<h such 
liability coverage unless [owner or operatoi-j has 
done so. 

5. The guarantor agrees to notify the commissioner 
by certified mail of a voluntary or involuntary 
proceedings under Title 11 (Bankruptcy), U.S. 
Code, naming guarantor as debtor, within ten 
(10) days after commencement of the proceeii-
ing. 

6. Guarantor agrees that within thirty (30) days 
after being notified by the commissioner of a 
determination that guarantor no longer meets 
the financial test criteria or that he is disallowed 
from continuing as a guarantor, he shall establish 
alternate liability coverage as specified in 329 
lAC 3-47-8 or 329 lAC 3-22-24, in the name of 
[owner or operator], unless [owner or operator] 
has done so. 

7. Guarantor reserves the right to modify this 
agreement to take into account amendment or 
modification of the liability requirements set bv 
329 lAC 3-47-8 and 329 lAC 3-22-24, provided 
that such modification shall become effective 
only if the commissioner does not disapprove the 
modification within thirty (30) days of receipt of 
notification of the modification. 

8. Guarantor agrees to remain bound under this 
guarantee for so long as [owner or operator) 
must comply with the applicable requirements of 
329 lAC 3-47-8 and 329 lAC 3-22-24 for the 
above-listed facility(ies), except as provided in 
paragraph 9 of this agreement. 

9. Guarantor may terminate this guarantee by 
sending notice by certified mail to the commis-
stoner and to [owner or operator], provided that 
this guarantee may not be terminated unless and 
until [owner or operator] obtains, and the com
missioner approves, alternate liability coverage 
complying with 329 lAC 3-47-8 and/or 329 lAC 
3-22-24. 

10. Guarantor hereby expressly waives notice of 
acceptance of this guarantee by any party. 

1 hereby certify that the wording of this guarantee is 
identical to the wording specified in 329 lAC 3-22-34. 
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Effecti\-e date: 
(Name of gruarantorl 
(Authorized signature for guarantor] 
(Name of person signing] 
(Title of person signing] 
Signature of witness or notary: 

(Solid Waste Manageinent Board: .JJ9 lAC J-JJ-JJt: 
hied Man il. P'H) ^ 

:J29 I AC 3-22-35 Wording of instrument: hazardous 
waste facility liability endorse
ment form 

Authority; IC 13-7-:3i IC 13-7-7; IC 13-7-8.3-4 
-Affected: IC 13-7-8.5; 40 CFR 264.131(i) 

Sec. 35. A hazardous waste facility liability 
endorsement as required in 329 lAC 3-22-24 or 3291AC 
3-47-8 (see 329 lAC 3-47-10(i)) must be worded as fol
lows. e.xcept that instructions in brackets are to be 
replaced with the relevant information and the brackets 
deleted: 

Hazardous Waste Facility Liability Endorsement 

1. This endorsement certifies that the policy to 
which the endorsement is attached provides lia
bility insurance covering bodily injury and prop
erty damage in connection with the insured's 
obligation to demonstrate financial responsibil
ity under 3291AC 3-22-24 or 3291AC 3-47-8. The 
coverage applies at [list EPA Identification 
Number, name, and address for each facility] for 
[insert "sudden accidental occurrences." 
"nonsudden accidental occurrences." or "sudden 
and nonsudden accidental occurrences"; if cover
age is for multiple facilities and the coverage is 
different for different facilities, indicate which 
facilities are insured for sudden accidental occur
rences, which are insured for nonsudden acci
dental occurrences, and which are insured for 
both). The limits of liability are [insert the dollar 
amount of the "each occurrence" and "annual 
aggregate" limits of the Insurer's liability], 
e.xclusive of legal defense costs. 

2, The insurance afforded with respect to such 
occurrences is subject to all of the terms and 
conditions of the policy; provided, however, that 
any provisions of the policy inconsistent with 
subsections (a) through (e) of this Paragraph 2 
are hereby amended to conform with subsec
tions (a) through (e): 

policy, with a right of reimbursement by th^ 
insured for any such payment made by the 
Insurer. This provision does not apply with 
respect to that amount of any deductible for which 
coverage is demonstrated as specified in 329 I.\C 
3-22-24 or 329 lAC 3-47-8. 
(c) Whenever requested by the commissioner of 
the Department of Environmental Management 
(DEM), the Insurer agrees to furnish to the com
missioner a signed duplicate original of the policy 
and all endorsements. 
(d) Cancellation of this endorsement, whether 
by the Insurer or the insured, will be effective 
only upon written notice and only after the e.\pira-
tion of sixty (60) days after a copy of such written 
notice is received by the commissioner. 
(e) Any other termination of this endorsement 
will be effective only upon written notice and only 
after the expiration of thirty (30) days after a copy 
of such written notice is received by the commis
sioner. 

Attached to and forming part of policy No. 

0 

(a) Bankruptcy or insolvency of the insured shall 
not relieve the Insurer of its obligations under the 
policy to which this endorsement is attached. 
(b) The Insurer is liable for the payment of 
amounts within any deductible applicable to the 

ludiaxa Register. Volume 11. Sumber 10. July 1. I'Jhd 
3356 

issued ty [name of Insurer], herein called the Insurer, 
of [address of Insurer] to [name of insured] of [address] 
this day of 19 . "Hie effectivr 
date of said policy is day of 19 

I hereby certify that the wording of this endorsement 
is identic^ to the wording specified in 329 lAC 3-22-34 
as such rule was constituted on the date first above 
written, and that the Insurer is licensed to transact the 
business of insurance, or eligible to provide insurance 
as an excess or surplus lines insurer, in one or more 
States. 

[Signature of Authorized Representative of Insurer] 

[Type name] 
[Title], Authorized Representative of [name of 
Insurer] 
[Address of Representative] 

(Solid Waste Management Board: JJ9 lAC 
tiled May Jl, 1988, 2:U pmj 

329 lAC 3-22-36 Wording of instrument: hazardous 
waste facility certificate of lia
bility insurance 

Authority: IC 13-7-3; IC 13-7-7; IC 13-7-8.5-4 
Affected: IC 13-7-8.5; 40 CFR 2fr4.151(j) 

Sec. 36. A certificate of liabilitv insurance as 
required in 329 I AC 3-22-24 or 329 I AC 3-47-8 (see 329 
lAC 3-47-10(j)) must be worded as follows, except tha' 
the instructions in brackets are to be replaced with th*. 
relevant information and the brackets deleted: 

8 

d 
Hazardous Waste Facilitv Certificate of Liabilitv In.-ur-
ance 
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Ce>»p»ny Wtat: Refined Metals Corporation 

ItfulAtten Viol>ita329 lAC 3-22-4 to 3-22-12 and 329 lAC 3-22-24 to 
3-22-35 Attftatntf for oach violation ohoultf bo fottrBlnta 

en otporote workohtrto end totolled. 

(If eort opoet lo ntodod, ettoch ooparote abtat.) 

>art I » farlouanatt ef Violation Panaltv 

I. Fetantlal for tare: Major 

t. ttiant ef Oavlatlen: Major 

3. Katrlt Call tantr: 20.000 to 25.000 

Panaltj Aeount Choatn: ?';.nnn 

Jwatlfleation for Panaley Upper End 
Aaount Chcaan: 

A. Par-Day Aititaeant: 

Part 11 - Panalty Adjuitaanta 

Ptrcantaia O'.anKe* Dollar Aaount 

1. Cood faith afforca 
to eoeply/lack ef f. « 
toed faith: 0 0 

2. Dttttt ef villfulnaaa 
end/or etAllAanea: 0 0 

3. Ilatery ef 
eoncoeplianca: ^ n 

A. Othax unl^ua faetora: 

S. Juatlfleatlen fer 
Adjuataanto: 

0 

* ParcantaKt adjuatetnta ara appllad te tha dollar 
aaount caleulatad en Una A. part X. 

i. Adjuatad Par>day 
Panalty (Una A. 
Part 1 * Llnaa 25,000 
l-A, Part XI): 

7. Puebar ef Daya ef n 
Vielatien: " 

I. Multl'day Panalty 
(Puabar ef Aaya a » 
Ilea b. Fart XX): " 

Icenoelc Vanaflt ef 
Pencoapllanea: 0. 

Juatlficatien: 

10. Total (Llnaa let. Pert XX): 

11. ' illty te Adjuttaant; 

Joatlfleatlen fer 
Adjuacaaat: 

12. Tetal Penalty Aaount 
(auat not aaeae!? 125,000 
par day ef vlolataea): 



RCRA PIKALTY COMPUTATION - JUSTIFICATION 

IIECULATION(S) VIOLATED: 40 CFR 265.143 to 265,147 

POTENTIAL FOR HARM CATEGORY: 

A hazardous waste facility operation without adequate liability coverage or 
financial assurance for closure poses a major threat to human health and the 
environment. In the event that improper closure results, or incase of an 
accident, the facility may default on it's responsibility to pay damages, 
and close properly. 

0 
EXTENT OF DEVIATION CATEGORY: Major 

The failure to demonstrate financial responsibility is a major deviation of 
requirements for all TSD facilities. 

rENALTY ASSESSED THIS VIOLATION: 25,000 

0 



Co»p»ny MMMt: Refined Metals Corporation 

ttgvlatlon Vleltttd -^79 TAC 

for ooeh violation ohould kt dtttralnad 
wTi PvpSiflkV VOkASiiVvlP AnO 

(If sort opaet to ntttfttf. attach aaparatt ahttt.) 

Fart I « farlouanaaa of Violation Fanaltv 

1. Fotontial for iar»: Moderate 

2. Cat ant of Favlatloii: Major 

3. Katrit Call Canga: 20,000 - 25,000 

Fanaltj Asount Choaan: 22,500 

Jvatifieatien for Fanalty 
A»ount Choaan: 

4. Far«Daj Aaaaaanant: 

Fart 11 - FanaltT Adjuatnanta 

Farcantata Chama* Dollar Aaeunt 

1. Ceod faith afforta 
Co coaplj/lack of Q 0 
food faith: 

2. Dagraa of vlllfulnaaa 
•nd/or •agllganca: ^ 

3. •iatoT7 of 
Donceapllanca: 0 

4. Othar mi^ua faetora: Q_ 

5. Juatlficatien for 
Adjuataanta: 

* Fareantaga adjuataanta ara appltad to tha dollar 
amount calculatad on Una 4. Fart I. 

4. Adjuatad Far>day 
Fanalty (Llna 4. 
Fart 1 • Linaa 
1-4, Fart II): 22,500 

f. Viaabar of Daya of 
Violation; n 

I. Hultl^daj Fanalty 
(F)»bar of dara a 
Una 4. Fart II): 

f. leonoole Danaflt af. 
Poncoapllanea: 

Joatifleation: 

10. Total (Llnaa • • f. Fart II): aV-Sno 
11. Akilitf to Fay Adjuatoant: 

Juatlfleation for ^ 
Adjuataant: ________ 

12. Total Fanalty Amount 
(muat not aacaad 423.000 
far day of violation): 32,500 



RCRA PCNALTr COMPUTATION - JUSTIFJCATJON 

«GULAT10N(S) VIOLATED: 40 CFR 265.112 (d)(3) 

fOTENTlAL FOR HARM CATEGORY: Major 

O 

The facility continued to operate, after termination of interim status. A closure 
plan ensures that the facility closed adequately and that it does not become 
a hazard to human health and the environment. Absent this closure plan, the 
RCRA program was significantly affected. 

o 
EXTENT or DEVIATION CATEGORY: Major 

The facility has substantiallydeviated from the requirements of the regulations. 
265.112(d)(3) states that an owner/operator must submit a closure plan no later 
than 15 days after termination of interim status. Interim status terminated at • 
the facility on November 8, 1985. The owner/operator failed to submit a closure 
plan for the facility after interim status terminated on November 8, 1985. 

KNALTY ASSESSED THIS VIOLATION: -22,500 



Coaptrif Vast. Refined Metals Corporation 
Btiulatfen Violated Section 3005(a) of RCRA 

for tach violation ettould ko dtteralnod 
en otparatt workaheatt *nd cotalltd. 

(If »ert trace la ntadad, attach otrarate aheet.) 

fart 1 - tarlouanaaa of Violation Fenaltv 

Major-1. rotentlal for Bare: 

J. tattni of Deviation; Major 

3. Katrli Cell Bange: ?n,nnn - ?';,nnn 

Penaltj Aaount Choaen: 25,000 

JuatlfIcatlon for Penalty , 
Aaounc Choaen: Upper End 

A. Per-Daj Aaaaaa.aent: 

part 11 - Penalty Adjuateente 

Perctnteie Chante* Dollar Aaeunt 

1. Cood faith efforte 
to eooplj/lack of 
toed falch: 0_ 

2. Degree of villfulneea 
and/or negligence: r» 

3. Blaterr of 
nonconpllanea: 

4. Other ml^ue faetera: 

5. Juatlflcatien for 
Adjuataenta: 

* Percentage adjuataenta are applied to Che dollar 
•aount calculated on line 4. Part 1. 

(. Adjuated Par-day 
Nnalty (line 4. Low/ point 
J*" Part**!!)" provision 100 

7. Puaher of Daya of 1235 
Violation: 

Nultl-day Penalty 
(Biahy of date a 123,500 
Line «. Part 11): 

tcononle Benefit of. 
Poncoopllance: p 

Ratification: 

10. Total (llnea I • t. Part IX): 

11. Ability to Pay Adjuataent: 

Reclftcatien for 
Adjuataent: 

148,500 

12. Total Penalty Aoeunt 
(ouat not exceed 125.000 148,500 
^r day of violation): 



RCRA PLNALly COMPUTATION - JUSTinCATlON 

ttCULATION(S) VIOLATED: 40 CFR Section 3005(a) of RCRA 

WTEHTIAL FOR HARM CATEGORY: Major 

By not certifying compliance with the financial responsibility requirements, 
the facility interim status terminated on November 8. 1985. The potential harm 
to the environment is major since the facility must have the financial responsi
bility to properly close the facility, clean up releases and pay any third 
party claims for damaRe, 

The potential for harm to the RCRA proeram is also major since a facility 
must have interim status or a finally effective RCRA permit to continue 
operation. If interim status terminates, the facility must cease operation 
of the land disposal unit and submit a closure plan. 

Q 
EXTENT OF DEVIATION CATEGORY: Major 

Interim status terminated at the facility on November 8, 1985. The facility 
continues to operate without interim status or a finally effective RCRA permit, 
This is a major deviation from the requirements of 3005(a). 

KMALTY ASSESSED THIS VIOLATION: 1^8.500 

$100.00 per day of violation at 1235 days = $123,500 LOIS penalty, 
plus upper end of one time violation 25,000 

Total - 148,500 

November 8, 1985 to May 30, 1989 when the case was referred to D.O.J. 
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1.0 INTRODUCTION 

Refined Metals Corporation, Located at 3700 South Arlington Avenue, 

Indianapolis, Indiana, reclaims lead from spent lead-acid batteries. The 

waste piles and several areas of soil contamination at this facility could be 

acting as potential sources of lead contamination. In addition, Refined 

Metals Corporation has allegedly lost its interim status for failure to certify 

compliance with the necessary financial requirements by November 8, 1985. 

Jacobs Engineering was assigned Work Assignment R05010 to conduct a title 

search of the Refined Metals Corporation site. The title search determined 

the history of ownership of the property from 1979 to the present and 

provided any available information regarding liens, leases, and mortgages 

associated with the property. 

2.0 TITLE SEARCH 

First American Title Insurance Company of Indianapolis, Indiana was 

subcontracted by Jacobs Engineering to conduct a title search of the Refined 

Metals Corporation property. The tax I.D. number for the Refined Metals 

Corporation property was obtained from the Franklin Township Assessors 

Office (ph:317-236-4191). First American Title was supplied with the name 

of the suspected owner of the property (Refined Metals Corporation), the 

property address (3700 South Arlington Avenue, Indianapolis, Indiana), and 

the tax I.D. number for the property (300-5139) as a basis for conducting a 

title search. First American Title conducted a title search from January 2, 

1979 to May 18, 1988. The title search identified the following in regard to 

the site: (1) current and previous owners; (2) taxes payable; (3) mortgages; (4) 

easements; and (5) sewer service agreements. 

Certified copies of all supporting documents were submitted to Jacobs by 

First American Title and were reviewed for correct property examined, 

erroneously included documents, missing documents, and incomplete 

documents. Copies of all supporting documents are provided in the 



attachment to this report. Certified copies of all documents have also been 

submitted. 

3.0 LEGAL DESCRIPTION 

Refined Metals Corporation is located at 3700 South Arlington Avenue in 

Indianapolis, Indiana. The tax I.D. number for this property is 300-5139. 

The following legal description of this property was taken directly from the 

deed that conveyed and warranted the property from NL Industries, Inc. 

(formerly known as National Lead Company) to Refined Metals Corporation 

(document no. 79-91445, attachment page 11): 

Part of the Northeast quarter and part of the Southeast quarter of 

Section 27, Township 15 North, Range 4 East, Marion County, 

Indiana, being more particularly described as follows: 

Commencing at the southeast corner of said northeast quarter; 

thence north 0 degrees 04 minutes 08 seconds west, on and along 

the east line of said northeast quarter, 27.83 feet measured (27.8 

feet deed) to the southwesterly line of the original 80 foot right 

of way line of the C.C.C. & St. L.R.R.; thence north 49 degrees 57 

minutes 00 seconds west, on and along said right of way line, 

19.61 feet measured (19.60 feet deed) to the point of beginning of 

this description; thence south 0 degrees 04 minutes 08 seconds 

east, parallel to and 15.00 feet from said east line, 40.45 feet; 

thence south 0 degrees 00 minutes 00 seconds west, parallel to and 

15.00 feet from the east line of said southeast quarter, 1527.23 

feet to the northeasterly line of Big Four Road; thence north 49 

degrees 57 minutes 00 seconds west, on and along said 

northeasterly line, 1150.00 feet; thence north 40 degrees 03 

minutes 00 seconds east 80.00 feet; thence north 49 degrees 57 

minutes 00 seconds west, parallel to said northeasterly line, 280.24 

feet; thence north 40 degrees 02 minutes 50 seconds east measured 

(north 40 degrees 03 minutes east deed) 1120.00 feet to said 

southwesterly railroad right of way line; thence south 49 degrees 

57 minutes 00 seconds east, on and along said right of way line, 

421.53 feet to the point of beginning. 



Hereafter, the property described by the above legal description will be 

referred to as "the parcel of interest." 

The plat map clearly shows the parcel of interest described in the above legal 

description (attachment page 1). The plat map is dated March 1969 and lists 

National Lead Company as the owner of the parcel of interest at that time. 

A current plat map, listing Refined Metals Corporation as the current owner 

of the parcel of interest is not available at this time. 

4.0 CHAIN OF OWNERSHIP SUMMARY 

First American Title used January 2, 1979, as a starting point for their 

search. However, the last transaction prior to this data was also examined, 

which was in 1966. On May 21, 1966, the Cleveland, Cincinnati, Chicago, 

and St. Louis Railway Company and the New York Central Railroad 

Company (grantors, the latter as lessee to the former) conveyed and 

quitclaimed the parcel of interest to National Lead Company (grantee). 

Individuals associated with the Cleveland, Cincinnati, Chicago, and St. Louis 

Railway Company, as of May 10, 1966, include S.H. Hellenbrand (Vice 

President) and R.W. Carroll (Secretary). Individuals associated with the New 

York Central Railroad Company, as of March 9, 1966 include G.C. Holpp 

(Assistant Secretary) (document no. 66- 27342, attachment page 5). 

On November 21, 1979, NL Industries, formerly known as National Lead 

Company (grantor) conveyed and warranted the parcel of interest to Refined 

Metals Corporation (grantee). Note that this transaction was subject to the 

following conditions (document 79-91445, attachment page 11): 

a. Taxes for the year 1979 and subsequent years. 

b. Zoning, building and building line restrictions, regulations and 

ordinances of the city, county, or town in which the Premises 

is situated. 

c. Such state of facts shown on that certain survey certified 

August 29, 1979, by Frank M Hohn and Associates, Inc., 

Surveyors, including easement for existing railroad spur; and 

easement for public utilities as evidenced by the water and 



overhead power lines along the east portion of the Premises; 

and any subsequent changes there to. 

d. Right of way grant in favor of Marion County, Indiana 

recorded April 27, 1967, as Instrument #67-17171, and by grant 

recorded June 23, 1967, as Instrument #67-27556. 

e. Railroad side track agreements affecting the Premises. 

f. License Agreement, dated October 2, 1967, between National 

Lead Company and The New York Central Railroad Company. 

g. Letter Agreement dated March 12, 1971, between Penn Central 

Transportation Company and NL Industries, Inc. 

h. Lease dated April 1, 1967, between New York Central Railroad 

Company and NL Industries, Inc. 

i. Any easements, reservations, covenants, agreements and 

restrictions of record. 

Individuals associated with NL Industries, Inc. as of November 21, 1979, 

include Edward J. Galvin (Vice President) and John T. Rafferty (Assistant 

Secretary) (document no 79-91445, attachment page 11). The chain of 

ownership, along with a summary of all certified documents submitted to 

Jacobs by the title search firm, is provided on page 36 of the attachment. 

4.1 CURRENT OWNER 

The current owner of record of the parcel of interest (3700 South 

Arlington Avenue, Indianapolis, Indiana) is Refined Metals Corporation. 

4.2 TAXES PAYABLE 

Taxes on the parcel of interest (tax I.D. no. 300-5139) were due in May 

of 1988 and are due in November of 1988, each in the amount of 

$17,390.36. Taxes due in May have been paid in the name of Refined 

Metals Corporation. In addition, the assessed valuation is as follows: 

Land - $76,450 , and Improvements - $228,200 (Schedule A, attachment 
page 4). 



4.3 MORTGAGES 

The title search revealed that a mortgage and indenture of trust exists 

in regard to the parcel of interest. Refined Metals Corporation and the 

City of Beech Grove, Indiana (mortgagor), were given a mortgage on 

January 15, 1980, to secure an indebtedness in the original principal 

amount of $2,500,000 by the First Bank and Trust Company of 

Speedway, Indiana (trustee, mortgagee). The City of Beech Grove made 

a loan to Refined Metals Corporation and provided the funds by issuing 

industrial revenue bonds. Refined Metals Corporation granted a 

mortgage of the parcel of interest and entered into this mortgage and 

indenture of trust to secure the $2,500,000 outstanding debt to the City 

of Beech Grove (document no. 80-07425, attachment page 14) Note that 

the entire document has not been provided in the attachment to this 

report, as the document exceeds sixty pages in length and the contents 

do not have an impact on the ownership history for the parcel of 

interest. Therefore, the additional costs of acquiring certified copies 

was not justified. 

The loan to Refined Metals Corporation was to be used for 

improvements to the facility at the parcel of interest. The "Project 

Description " refers to Refined Metals Corporation as a wholly-owned 

subsidiary of Inco ElectroEnergy Corporation and lists the proposed 

improvements at the facility (to be financed by the $2,500,000 loan) to 

include substantial repairs, renovations, and installation of new 

equipment at the facility to improve anti-pollution and employee health 

and safety measures. Note that this is the only documentation that lists 

Refined Metals Corporation as a wholly-owned subsidiary of Inco 

ElectroEnergy Corporation (Exhibit A of document no. 80-07425, 

attachment page 20). 

4.4 EASEMENTS 

When Refined Metals Corporation acquired the parcel of interest from 

NL Industries, Inc. (National Lead Company) on November 21, 1979, the 



transaction was subject to the following (document 79*91445, see 

attachment page 11): 

4.4.1 Right of Way (1) 

Right of way granted on March 15, 1967, by National Lead 

Company (Warren T. Trask, Vice President) to Marion County, 

Indiana, for a public highway (Arlington Avenue) which passes 

over the east side of the parcel of interest, fully described in 

the legal description contained in the right of way grant 

(document no. 67-17171, attachment page 23). 

4.4.2 Right of Way (2) 

Right of way granted on June 1, 1967, by the Cleveland, 

Cincinnati, Chicago, and St. Louis Railway Company (S.H. 

Hellenbrand, Vice President; R.W. Carroll, Secretary) and the 

New York Central Railroad Company (S.H. Hellenbrand, Vice 

President; R.W. Carroll, secretary) to Marion County, Indiana, 

for a public highway (Arlington Avenue) which passes over the 

parcel of interest, fully described in the legal description 

contained in the right of way grant (document no. 67-27556, 

attachment page 26). 

4.5 SEWER SERVICE AGREEMENT 

Refined Metals Corporation entered into an agreement (recorded 

on August I, 1984; Lee Swain, President) with the City of 

Indianapolis, Indiana, requesting permission to connect to the 

city's public sanitary sewer in Arlington Avenue to discharge 

sanitary sewerage. The fee charged for this connection was S 

26,472.34. A map Showing the proposed sewer service agreement is 

attached to the sewer service agreement and is referred to as 

Exhibit B (document no. 84-59358, attachment page 31). 



5.0 CONCLUSIONS 

Refined Metals Corporation, a wholly-owned subsidiary of Inco 

ElectroEnergy Corporation, is the current owner of the parcel of land located 

at 3700 South Arlington Avenue in Indianapolis, Indiana, tax I.D, no. 300-

5139. The most recent documentation (August 1, 1984) lists Lee Swain as the 

President of Refined Metals Corporation. 
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Protection Agency 
40 CFR Parts 265 and 270 
Interim Status Standards for Owners and 
Operators of Hazardous Waste 
Treatment, Storage and Dlapo^ 
Faculties; EPA Administered 
Programs: Hazardous Waste Permit 
Program; Notice of Implementation and 
Enforcement Policy 
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inONMENTAL PROTECTION 
ENCY 

40 CFR Parti 265 and 270 

ISWH-FRL 2B68-3) 

Interim Status Standards for Owners 
and Operators of Hazardous Waste 
Treatment, Storage and Disposal 
Facilities; EPA Administered Permit 
Programs: the Hazardous Waste 
Permit Program 

AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of implementation and 
enforcement policy. 

SUMMARY: On November 6.1984, the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA) were 

. enacted (Pub. L 98-616). These 
Amendments made changes to section 
3005(e) of the Solid Waste Disposal Act. 
as amended by the Resource 
Conservation and Recovery Act 
(RCRA). as amended, 42 U.S.C. 6925(e). 
Under the amendment to section 3005(e), 
an interim status land disposal facility 
will lose interim status on November 8, 

unless the facility applies for a Final 
SVrmination regarding the issuance of 

nit and certifies compliance with 
I plicable ground-water monitoring 

aiiu financial responsibility 
requirements by that date. This notice 
sets forth the Environmental Protection 

. Agency's (EPA) policy regarding the 
implementation of this provision as it 
applies to interim status land disposal 
facilities. 
OATK All interim status land disposal 
facilities are required to submit an 
application for a final determination and 
the applicable certifications by 
November 8,1985, or interim status will 
be terminated by statute. In the case of 
each land disposal facility which is in 
existence on the effective date of 
statutory or regulatory changes under 
RCRA that render the facility subject to 
the requirement to have s permit under 
section 3005, facilities will have 12 
months after the date on which the 
facility first becomes subject to permit 
requirements to submit an application 
for a final determination and the 
applicable certification, or interim status 
will be terminated by law. 
FOR FURTHER INFORMATION CONTACT: 
Region L Jerry Lev^, Chief. Compliance 

Monitoring and .forcement Section 
"^E/Causeway U.S. EPA, John F, 

nedy Fede- ", Building, Boston. 
. 02203, (6i;, 223-1591, FTS 223-

1591. 

svegi 

Region II: Stanley Siepel, Chief, NY 
Compliance Enforcement Section 
2AWM, U.S. EPA. 26 Federal Plaza, 
Room 1043, New York, NY 10276, (212) 
264-8356, FTS 264-8356. 

Region 111: Peter Schaul, Haza; "ous 
Waste Enforcement Branch 3H-WLL, 
U.S. EPA. 841 Chestnut Street, 
Philadelphia, PA 19107, (215) 597-8334, 
FTS 597-8334. 

Region IV: Allan Antley, Chief, Waste 
Compliance Section, U.S. EPA. 345 
Courtland St., NE. Atlanta. OA 30365, 
(404) 881-4552, FTS 257-4552, 

Region V: Bill Muno, Chief, RCRA 
Enforcement Section, 5HE-12. U.S. 
EPA, 230 South Dearborn Street, 
Chicago, IL 60604, (312) 888-4434, FTS 
888-4434, 

Region VI: William Rhea, Chief. 
Hazardous Materials Branch BAW-H, 
U.S. EPA. 1201 Elm Street. Dallas, TX 
75270, (214) 767-9732, FTS 729-9732. 

Region VII: Wayne Kaiser, RCRA 
Compliance Section, Waste . 
Management Division. U.S, EPA, 726 
Minnesota Avenue, Kansas City, KS 
66101. (913) 238-2891. FTS 757-2891. 

Region VUL Diana Shannon, Chief, 
RCRA Compliance Monitoring 
8HWM-WM, U.S. EPA, Denver Place. 
Suite 1300,999 18th Street, Denver, 
CO 80202-2413, (303) 293-1502, FTS 
564-1500, 

Region IX: Judy Walker/Industry 
Assistance, Toxics and Waste 
Management Division T-2-1, U.S. 
EPA. 215 Fremont Street. San 
Franscisco. CA 94105, (415) 974-7472, 
FTS 454-7472. 

Region X: Charles Rice. Chief, RCRA 
Compliance Section M/S-533, U.S. 
EPA. 1200 6th Avenue. Seattle, WA 
96101, (206) 442-0695, FTS 399-0695. 

80PFLEMENTARV INFORMATION: The 
contents of today's Notice are listed in 
the following outline: 
L Background 
II. Statulory Interpretations 

A. Land Disposal Facility 
B. Interim Status 

1.Class I Hazardous Waste Underground 
Injection Weils 

2. Waste Exclusions 
3. Late and Non-Notifiers / 
4. Protective Filers ' ^ 

C. Application for Final Determination 
Regardint! 'r:e Issuance of a Permit 

D. Certifies: of Compliance twith all 
Applicabli y.-ound-Water Monitoring 
and Financidi Responsibility 
Requirements , 

III. Failure to Satisfy Statutory Requiremcn.) 

1. Background 
Under section 3005(a) of RCRA. 

owners or operators of hazardous waste 
treatment, storage or disposal facilities 
are required to obtain a RCRA permit. 

Recognizing th,il EPA would not be able 
to issue permits to all hazardous waste 
man.tgement facilities at once, section 
3005(e) of RCRA provides that a 
hazardous waste management facility 
that meets certain requirements w ill be 
treated as having been issued a permit. 
This statutorily-conferred authorization 
to operate pending issuance or denial of 
a permit is known as "interim status." A 
facility may lawfully operate only if it 
has a permit or interim status. 

Prior to the enactment of the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA) a 
facility's interim status could be 
terminated only when final 
administrative disposition of the permit 
application was made, or if the facility 
failed to furnish the necessary 
application information. HSWA 
amended section 3005(e) to provide 
additional grounds for termination of 
interim status for land disposal 
facilities. 

Section 3005(e)(2) which is referred to, 
hereafter, as the Loss of Interim Status 
provision states: 

In the case of each land disposal facility 
which has been granted interim status under 
this subsection before the date of enactment 
of the Hazardous and Solid Waste 
Amendments of 19M, interim status shall 
terminate on the date 12 months after the 
date of enactment of such Amendments 
uhless the owner or operator of such facility 

"(A) applies for a final determination 
regarding and issuance of a permit under 
subsection (c) for such facility before the date' 
12 months after the date of enactment of such 
Amendments: and 

"(B) certifies that such facility is in 
compliance with alt applicable ground-water 
monitoring and financial responsibility 
requirements." 

Interim status land disposal facilities 
must satisfy these requirements by 
November 6,1985. Under section 
3005(e)(3) each land disposal facility 
which is in existence on the effective 
date of statutory or regulatory changes 
under this Act that render the facility 
subject to the requirement to have a 
RCRA permit and which qualifies for 
interim status must apply for j final 
determination and submit the applicable 
certifications within twelve months after 
the date on which the facility first 
becomes subject to such RCRA permit 
requirements or interim status 
terminates. 

The owner/operator of each interim 
status land disposal facility is 
responsible for applying for the final 
permit determination and satisfying 
certification requiremi nts. In view of the 
importance of proper and timely filings 
of permit applications and certifications, 
and to provide an orderly process for 
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the submittal of both permit applications 
and compliance certifications for interim 
status land disposal facilities, the 
Agency is today publishing this policy 
on the Loss of Interim Status provision. 
If, Statutory Interpretations 

This section defines key terms which 
appear in the statute. 
A. Land Disposal Facility 

The staFute speciFies that , , all 
interim status land disposal facilities 
, , ," are subject to the requirements of 
the Loss of Interim Status provision. For 
the purpose of section 3005(e), the 
Agency interprets the term "land disposal 
facilities" to encompass the following 
types of facilities; landfills; land 
treatment units; surface impoundments 
for disposal, treatment, or storage; 
waste piles: and Class I hazardous 
waste underground injection wells. EPA 
believes this interpretaton is consistent 
with RCRA statutory dermitions of land 
disposal (see sections 1004(3), 3004(k)), 
the legislative history of section 
3005(eK2) and (3) and the general 
objective of this provision (i,e„ to 
facilitate prompt processing of permits 
for the compliance by land-based 
facilities), 
B. Interim Status 

A treatment, storage or disposal 
icility that wcs in existence on 

November 19,1950, or on the effective 
date of statutory or regulatory changes 
that rendered the facility subject to the 
requirement to have a RCRA permit, 
notified EPA as required by RCRA 
section 3010, and filed a timely 
application for a RCRA permit (Part A 
application), is considered to be in 
interim status until final administrative 
disposition of the permit application or 
until interim status is terminated for 
failure to submit information required to 
process the permit application. These 
facilities are subject to the Loss of 
Interim Status provision. In addition, in 
States or territories with EPA-euthorized 
RCRA programs, land disposal facilities 
that have not yet been granted or denied 
a final RCRA permit (including land 
disposal facilities that were issued State 
permits after November ft. 1964) are to 
submit certifications and Part B 
applicatioiu, 
1. Class I Hazardous Waste 
Underground Injection Wells 

Class I hazardous waste injection 
wells that were in existence on 
November 19,1980, or the effective date 
*>1 statutory or regulatory changes that 

ndered the facility subject to the 
quircment to have a RCRA permit, 

notified EPA as required by S 3010. and 

filed a Part ,A RCRA application are 
considered to be in interim status under 
RCRA until such time as final 
administrative disposition of a RCRA 
section 300j(c) permit application is 
made. Such facilities must comply with 
the applicable sections of Subparts A-E 
of Part 265 interim status requirements. 
They are exempted under 40 CFR 
265.430 from the RCRA interim status 
closure/post-closure and financial 
responsibility requirements of Subpart G 
and H and are not subject to the ground
water monitoring requirements of 
Subpart F, 

Every state and jurisdiction has an 
Underground Injection Control (UIC) 
program in place, either state-
administered or EPA-administered, so 
that all Class I hazardous waste wells 
are also subject to the UIC 
requirements. The requirements at 40 
CFR 144.21 authorize existing Class I 
injection wells to operate, subject to 
certain conditions, until the effective 
date of UIC permit issuance or dental, in 
States with approved UIC programs, for 
five years after approval or 
promulgation of the UIC program (bot 
not thereafter unless a complete permit 
application is pending). In States with 
EPA-administered UIC programs, 
injection is authorized under the same 
section, subject to certain conditions, for 
one year after promulgation of the UIC 
program and is prohibited thereafter 
unless a complete permit application is 
pending. Therefore, until the UIC permit 
is issued as stated above, the Class I 
hazardous waste underground injection 
well is operating under authorization by 
rule and must comply with UIC program 
requirements specified, inter alia, under 
40 CFR 144,2a 

Under previous regulations, once a 
well received a UIC permit, the well was 
deemed to have a permit-by-rule under 
RCRA, However, the regulations have 
been changed due to the enactment of 
section 3004(u] of RCRA, which provides 
that corrective action requirements for 
all solid waste management units must 
be addressed in any section 3005(c) 
RCRA permit. The regulations, therefore, 
have been amended to provide that until 
such time as a corrective action plan at 
a given facility addresses corrective*^ 
action for all units, UIC permits issued 
to Class I hazardous waste underground 
injection wells after November ft, 1984 
will be considered valid permits under 
the Safe Drinking Water Act, but will 
not be section 3005(c) RCRA permits-by-
rule. 50 FR 2B702, 28715-16, 28752 l|uly 
15,1985) (amending 40 CFR 270.60(b)). 
Therefore, wells at facilities which have 
not yet met corrective action 
requirements for all units at the facility, 
consistent with State law under 

approved UK zram, retain RCRA 
interim status, » nether or not they have 
been issued a UIC permit. Such well 
operators who have interim status must, 
therefore, certify compliance with the 
"applicable" ground-water monitoring 
and financial respdhsibility 
requirements. The«pecific ground-water 
monitoring and financial responsibility 
requirements with which the facility 
must certify compliance are discussed in 
detail below in section D. ' 
2. Waste Exclusions 

Sections 260.20 and 260.22 of EPA's 
hazardous waste regulations provide a 
regulatory mechanism whereby the 
Agency may temporarily exclude a 
hazardous waste generated at a specific 
facility from being treated as a 
hazardous waste under the RCRA 
regulations. Interim status land disposal 
facilities handling wastes that have 
received "temporary" exclusions are 
also subject to the Loss of Interim Status 
provision, A "temporary" exclusion 
granted under 40 CFR 260,20 and 280J2 
by EPA does not terminate the interim 
status of facilities handling that waste. 
Thus, the requirements of section 
3005(e)(2) apply to these facilities, 
including facilities where the , 
temporarily excluded waste is the only 
"hazardous" waste managed. 

Facilities which only handle 
"hazardous" waste subject to a 
temporary exclusion, however, are not 
considered to be managing hazardous 
waste under EPA regulations. Thus they 
are not currently required to meet Part 
265 standards (including ground-water 
monitoring and financial responsibility 
requirements), or to obtain a permiL In 
order words, facilities whose only 
"hazardous" waste has been 
"temporarily" excluded, while subject to 
the Loss of Interim Status provision, are 
not required to certify compliance with 
groundwater monitoring and financial 
responsibility requirements and/or 
submit a Part B application by 
November ft. 1985 in order to retain 
interim status after that date unless their 
exclusion is revoked prior to this lime. If 
such waste exclusion is revoked, this 
regulatory action will immediately 
subject the facility to the requirements 
of section 3005(e)(3] of RCRA. 
3. Late and Non-Notifiers 

The Agency believe* at the intent of 
the Loss of Interim Str provision was 
to bring all unpermitted, and disposal 
facilities into compliance with ground
water monitoring and financial 
responsibility requirements or to close 
them. In order to advance this purpose, 
the Agency believes that it should also 
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'VHddress ttie problem orihosc facilities 
*iich never qualified foi' interim status. 

, who are operating under Interim 
Status Compliance Letters or section 
3CX)8 compliance orders. 40 CFR 265.1(b) 
states that "the standards in this Part 
apply to those owners and operators of 
facilities in existence on November 19. 
1980. who have failed to provide timely 
notification as required by Section 3010 
of RCRA. and/or failed to fiie Part A of 
the Permit Apiplication as required by 40 
CFR 270.10 [el and (g). 

The December 12.1981 "Guidance on 
the Applicability of the Interim Status 
Standards (40 CFR Part 265) to Facilities 
which have Failed to Qualify for Interim 
Status" to EPA Regional Enforcement 
Division Directors also addresses the 
problem of "non-noliFiers." The 
guidance directed that the Agency 
would enforce the interim status 
requirements through the use of Interim 
Status Compliance Letters (ISCL) and 
3008 compliance orders including the 
assessment of penalties, where 
appropriate. This use of penalties was 
emphasised to eliminate the competitive 
advantage that might otherwise be 
enjoyed by the "non-notifiers" over 
facilities that complied with all 

lOtification and filing requirements. 
In keeping with that policy. EPA 
'ieves it reasonable to require owners 

operators of land disposal facilities 
>ubmit a Part B application and the 

ground-water monitoring and financial 
responsibility compliance certifications 
as a condition of EPA's continued 
forbearance from enforcement action. 
Therefore, those facilities which have 
not fully qualified for interim status 
should also submit certifications and 
permit applications if they wish to 
continue operating. 
4. Protective Filers 

Protective filers, i.e.. facilities that 
were in existence on November 19.1980. 
notified the Agency of their activities 
according to section 3010. and submitted 
their Part A application, but have never 
conducted a regulated activity requiring 
a permit are not considered by the 
Agency to be in Interim Status and are 
not subject to the Loss of Interim Status 
provision. 

C. Application for Final Determination 
Regarding the Issuance of a Permit 

Prior m the enactment of the HSWA. 
land disposal facilities were not 
required to submit eir Part B permit 
applications to EPA .or a State) until 6 

onths after EPA (or the State) 
•tested it. Section 3005(e)(2) now 

des that land disposal facilities 
( "apply for final determination 

regarding the issuance of a permit" by 

Novcml>cr 8.1965 or lose their interim 
status, rcgardicss of whether the EPA 
Regional Office or authorized Stale has 
requested the Part B application. 

Land disposal facilities wishing to 
retain interim status and continue 
operations as a hazardous waste land 
disposal facility after .November 6.1985. 
art: required to submit a Part B permit 
application (or in ar. authorized State, 
the State equivalent of the Part B 
application) by November B. 1985. to 
satisfy this requirement. These permit 
applications need to address all 
applicable requirements, including those 
set forth in the Hazardous and Solid 
Waste Amendments of 1984. In States 
where EPA manages the RCRA program, 
the Part B application is to be sent to the 
EPA Regional Office. In authorized 
States that manage the RCRA program, 
the permit application is to be sent to 
both the EPA Regional OfFice and to the 
State. 

Some facilities have indicated that 
they plan to continue receiving waste 
after November 8,1985, but Intend to 
stop waste receipt and close shortly 
thereafter. Such facilities must submit 
an application for a Final operating 
permit, as noted above. This is 
necessary because, as of November 8. 
1985. it is assumed that an operating 

. permit of some kind will be issued to 
them if they have not closed in a manner 
that precludes the duty to obtain a 
permit. The content of the application, 
however, may be affected by the 
expected remaining operating life of the 
facility. For example, if the facility will 
close before November 1988 and this is 
reRected in the application (e.g.. in the 
closure plan), then there would be no 
need to address the HSWA requirement 
to retrofit existing surface 
impoundments (section 3005(j)). 
Applicants planning to continue waste 
receipt after November 8.1985. and to 
close shortly thereafter should discuss 
the applicability of permit provisions 
with the EPA Regional Office (and the 
Authorized State, if appropriate) as soon 
as possible. 
D. Certification of Compliance With AU 
Applicable Ground- Water Monitoring 
and Financial Responsibility * 
Requirements 

In accordance with the requirements 
of the Loss of Interim Status provision, 
land disposal facilities must also 
"certify compliance with all applicable 
ground-water monitoring and financial 
responsibility requirements." All 
applicable ground-water monitoring and 
financial responsibility requirements are 
defined as 40 CFR Part 265 Subparts F 
and H, or the State analogue thereto. 
The requirements that are considered 

uppiic'ibic (Ivpcnd upon the 
authorization status of the State in 
which the facility is located. 

• Facilities heated in o Sintt; w ith o 
Federally managed RCRA program 
must certify compliance with 40 CFR 
Subparts F and H groqnd-water 
monitoring and financial responsibility 
requi.-cments. 

• facilities heated in a State with 
Only Phase ! Authorization under the 
RCRA program must certify compliance 
with the authorized State ground-water 
monitoring requirements. In States with 
financial responsibility requirements 
incorporated as a part of their RCRA 
programs, facilities must certify 
compliance with authorized State 
financial responsibility requirements. 

• Facilities located in a State with 
Phase II or Final Authorization must 
certify compliance with authorized State 
ground-water monitoring and financial 
responsibility requirements. 
As stated in section II. A.. Land Disposal 
Facility. Class I hazardous waste 
underground injection wells must 
comply with • different set of interim 
authorization requirements. 

• Facilities located in States with 
Federally managed underground 
Injection control (UIC) programs must 
certify compliance with 40 CFR 
144.28(g)(1)(iii) ground-water monitoring 
requirements, as required by the 
Director. To certify compliance with > 
financial responsibility requirements. 
Class I hazardous waste underground 
injection wells must be in compliance 
with 40 CFR 144.28(d) and 40 CFR Part 
144 Subpart F financial responsibility 
requirements. 

• In primacy States, facilities with 
Class I hazardous waste underground 
injection wells must certify compliance 
with requirements that are the 
equivalent of 40 CFR 144.28(g)(h)(iii) 
ground-water monitoring and Part 144 
Subpart F and 144.28(d) financial 
responsibility requirements. 

• Facilities issued a UIC permit after 
November 8,1984. but which are still 
under RCRA interim status (see Section 
II. B. 1) must certify compliance with 40 
CFR 146.13(b)(4). ground-water 
monitoring requirements, where 
applicable, and 40 CFR 144 Subpart F 
Financial responsibility requirements; or. 
in primacy States, with equivalent State 
requirements. 

To certify compliance with all 
applicable requirements a facility must 
be in "physical" compliance. "Physical" 
compliance, for the purpose of 
certification under this provision, means 
that a facility has "physically" in place 
all that is speciFied in lie applicable 
Federal or State grour.u-watcr 
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monitoring and financial responsibility 
requirements. 

A facility that is not in compliance 
with applicable ground-water 
monitoring and/or financial 
responsibility requirements of 40 CFR 
Part 265 or applicable State 
requirements may not certify 
compliance. For example, a facility 
lacking monitoring wells and a valid 
waiver iflay not certify. Similarly, a 
facility failing to meet financial 
responsibility requirements may not 
certify. If a representative of a facility 
has admitted noncompliance in an 
enforcement action the facility may not 
certify unless it achieves and maintains 
compliance. 

Compliance with the Hnancial 
responsibility requirements is the 
second pre-requisite for retaining 
interim status after November 8. The 
Agency recognizes that some facilities 
are encountering difficulties in obtaining 
Insurance to satisfy the financial 
responsibility requirement governing 
liability coverage (40 CFR 264.17 and 
265.17). EPA has recently published a 
proposed rule which solicits comment 
on five options the Agency is 
considering to remedy the problem 
regarding the availability of liability 
insurance for RCRA facilities. (See 50 
FR 33907.) 

For the purpose of this provision, 
facilities are urged to certify compliance 
with all applicable ground-water 
monitoring and financial responsibility 
requirements for the facility as a whole. 
If the owner/operator submits the 
application and the applicable 
certifications of compliance for some but 
not all land disposal units, the 
termination of Interim Status only 
affects the unit or units at the hazardous 
waste management facility for which the 
application and/or certification were 
not submitted. 

EPA believes that this interpretation 
is reasonable. EPA sees no evidence in 
the legislative history to suggest that 
Congress meant to slop all operations at 
a multi-unit facility because a Part B or 
applicable certifications had not been 

properly submitted for one unit. 
Furthermore, this interpretation of 
taking action at facilities on a unit-by-
unit basis has precedent in EPA's 
hazardous waste regulations. Section 
270.1 allows EPA to deal with permit 
issuance to a facility on a unit-by-unit 
basis. With regard to permit issuance, 
f 2r0.1(c)(4) stales that "EPA may issue 
or deny a permit for one or more units at 
a facility without simultaneously issuing 
or denying a permit to all of the units at 
the facility. The interim status of any 
unit for which a permit has not been 
issued or denied is not affected by the 
issuance or denial of a permit to any 
other unit at the facility." 

Facilities should certify compliance by 
typing or printing a certification 
statement as shown in Appendix A. 
These forms should be signed by the 
individuals specified in 40 CFR 270.11. 
An original certification will be required 
for each submission (no photocopies of 
signatures will be acceptable). 

Copies of a facility's certification and 
Part B or state fmal operating permit 
application must be submitted to both 
the EPA Regional Office and the State in 
which the facility is located. However, 
facilities in a State with a Federally run 
RCRA program need only submit these 
documents to the Region. 
in. Failure To Satisfy Statutory Loss of 
Interim Status Requirements 

All owners/operators of land disposal 
facilities or units that do not apply for a 
final determination with regard to a 
permit and certify compliance with all 
applicable ground-water monitoring and 
financial requirements, must comply 
with all applicable closure and post-
closure requirements as specified in 40 
CFR Part 265 Subpart G or the 
equivalent State requirement, as 
applicable, end must stop introducing 
wastes into facilities or units not 
retaining interim status on and after 
November 8,1985. The owner/operator 
of the facility or affected units will be 
required to submit a closure plan within 
15 days of loss of interim status (40 CFR 
265.112), i.e., by November 23.1985. In 
addition, facilities that closed after 

lanuary 26.1983. must submit their post-
closure permit application (upon request 
by the Region or authorized States). 
Post-closure permit applications must 
address continuing releases as required 
by the newly amended section 3004(u) of 
RCRA. (Facilities,losing interim status 
remain subject to corrective action 
orders and civil actions.) 

Owners and operators of facilities 
should be aware that false certification 
and operation without interim status are 
criminal offenses. In addition, the 
Agency intends to take enforcement 
action regarding inadequate closures. 

Dated: September 16.1985. 
LM M. Thomas. —l' 
Administrator. 

. . Appendix A—Certification Statement 
I. 

operator of. 
, am the owner/ 

.(EPA ID «) located at: 
I certify that the 

(name of unit(s) as 
identified on the attached surface 
topography map) at this facility is in 
compliance with: (1) (All applicable 
ground-water monitoring and financial 
responsibility requirements in 40 CFR 
Part 265 Subparts F and H; oc(2) all 
applicable State ground-water 
monitoring and financial responsibility 
requirements which are part of the 
State's authorized hazardous waste 
program under section 3006 of RCRA. 

L I es owner-operator of 
, located at. 

knowingly and willfully make this true 
and accurate certification to the United 
States Environmental Protection Agency 
pursuant to section 3005(e) of the 
Hazardous and Solid Waste Disposal 
Act. as amended. 

Pate) -

(Signature) 
Note: Federal Law subjects anyone who 

falsely makes or uses this certincaiion to a 
fine and imprisonment under SWDA. IB _ 
US.C 1001 and IB U.S.C 1341. 
(FR Doc. 65-22869 Piled 9-24-B5: 8:45 am) 
MXMO cooe ssso-u-a 

X 

f 



ATTACHMENT V 

CASE PLAN 

Refined Metals Corporation 

This action seeks to enjoin Refined Metals Corporation from 

operating a hazardous waste treatment, storage, or disposal 

facility after loss of interim status and without obtaining a 

RCRA permit for the unit. This action also seeks corrective 

action pursuant to Section 3008(h) of RCRA for documented 

releases from the facility to the soil in and around the 

facility. 

Refer matter to U.S. EPA Headquarters 3/30/89 

Refer matter to Department of Justice 4/30/89 

File Complaint in District Court 6/5/89 

*File Motion for a Preliminary Injunction 7/5/89 

Hearing on the Motion 8/1/89 

File Interrogatories and Request to Admit 9/1/89 

Take Depositions 10/89-1/90 

**File Summary Judgment Motion 2/90 

Proceed to Trial 3/90 

* Additional sampling of facitlity^s in the process of being 

secured the results of which may bolster consideration of a 

motion for a preliminary injunction as discussed on page 17. 

** If a preliminary injunction motion is not considered 

necessary, summary judgment motion(s), may be made earlier. 
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3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
/ WASHINGTON, D C. 20460 

JAN I 5 1988 

SUBJECT; 

FROM: 

TO: 

OFFICE Of 
ENFORCEMENT AND 

COMPLIANCE MONITORING 

Federal Register Notice Interpreting Impact of American 
Mining Congress v. EPA. 824 F.Zd 1177 (B.C. Cir. 1987), 
on Agency's Authority to Regulate Recycled Materials as 
Solid Wastes Under RCRA 

Edward E. Reich ^ 
Associate Enforcement Counsel for Waste 

Regional Counsels, Regions I-X 

Following up on my December 21, 1987, memorandum to you 
discussing the American Mining Congress ("AMC") decision in the 
context of the unfavorable ALJ decision in In re Lee Brass. RCRA-85-
53-R (Sept. 30, 1987), I have attached a copy of a recently 
published Federal Register notice that explains how EPA interprets 
the AMC decision to alter the Agency's authority. 

The attached notice (53 Fed. Reg. 519, January 8, 1988) states 
that the court in AMC invalidated EPA's authority to regulate 
secondary materials that are reused in an on-going continuous 
manufacturing process. More importantly for enforcement purposes, 
the notice states that the court did not invalidate EPA's authority 
to regulate recycling "where the recycling activity itself is 
characterized by discarding," 53 Fed. Reg. at 520, or where it 
involves a discontinuous process. See. e.g.. 53 Fed. Reg. at 522. 
The attached January 8th notice provides specific examples of the 
types of recycling activities remaining within EPA's RCRA authority, 
and examples of recycling activities the Agency no longer has 
authority to regulate. In short, we believe that the court 
invalidated only a very narrow part of our authority. 

Those portions of the RCRA regulations requiring revision as a 
result of the court's decision are identified and discussed in the 
notice. The Agency is seeking public comment on the proposed 
regulatory changes. However, EPA is not reopening for public 
comment those portions of the existing rules not requiring 
modification. Therefore, although the final rule amending the 
regulations may be modified in response to public comments, we 
believe that the interpretation in the proposed rule is sound and 
will remain essentially unchanged. 



p 

This area, of regulation is very complex, and has been further 
complicated by the AMC decision. OECM remains committed to helping 
the Regions adopt a consistent and defensible position regarding 
ERA'S authority to regulate recycled materials as solid (and 
hazardous) wastes under RCRA. If you are involved in a judicial or 
administrative matter that raises this issue, please refer to the 
attached notice as the Agency's current interpretation on this 
topic. Please feel free to contact me or Gary A. Jonesi of my staff 
(FTS-382-3072) if you need further guidance. 

Attachment 

cc: OECM-Waste Attorneys 
Keith Onsdorff, OECM-Criminal 
Andrew Praschak, Region II, Caribbean Field Office 
Phyllis Perrin, Region IV, Regional Counsel's Office 
Steve Silverman, OGC 
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K-2918 Valparaiso, FL |AmRnJcd| 
Hy roinovlnj; ihu prosent time of 

iii'si^-iiHlion and using agency and 
snbnliliiting the foiloiving: 

riniH of designation. Inteimitlent. OtjiJO-
iliHi) local lime daily; other limes by NOTAM 
I) hours in advance. 

Using agency. U.S. Air Force. Commander, 
.Armament Division. F.glin AFB. FL 

R-2919A Valparaiso, FL (.Amended) 
Hy removing the current boundaries, time 

of designation and using agency and 
si:i)slitutlng the following: 

Boundaries. Beginning at lat. 30'2tJ 00" N., 
long. 8G"2.3DO • VV.; to bit. 30':8'00" N.. long. 
85 58 00" \V.: to lat. 30*24'00" N., long. 
85 .581)0- \V.: to lat. OO'lfflS" N.. long. 
85 58D0- U : to lat. 30*22'00" N.. long 
8()'0B 00" VV.: to lat. 30°25'0t)" N.. long. 
8i)'22'26" W.: to the point of beginning. 

Time of designation. Intermittent. 0600-
0100 local time daily: other times by NOTAM 
8 hours in advance. 

Using agency. Ui5. Air Force, Commander, 
.Vrmamenl Division, F.glin AFB. FL 

R-2919B Valparaiso, FL (Amendedj 
By removing the present time of 

designation and using agency and 
substituting the following; 

I'imc of designation. Intermittent. 0600-
01 IK) local time daily; other times by NOTA.M 
8 hours in advance. 

Using agency. U.S. Air Force. Commander, 
Armament Division. F.glin AFB, FL. 

R-2919C Valparaiso, FL (New) 
Boundaries. Beginning at laL 30'2r00" N., 

long. 06'08'00" W,; to lat. aO'lfflS" N., long. 
85*50'00" W.: to lat. 30*11'OO" N.. long. 
85 56'no" W.: thence 3 nautical miles from 
and parallel to the shoreline to lat. 30"15'00" 

long. 86'06'IS" VV.; to the point of 
lieginning. 

Designated altitudes. 8.500 feet MSL to 
unlimited. 

Time of designation, intermittent, 0600-
OiiKJ local time daily: other times by NOTAM 
8 hours in advance. 

Controlling agencv. FAA, (acksonville 
ARTCC. 

Using agency. U.S. Air Force, Commander. 
Armament Division. Eglin AFB, FL 

Issued in Washington, DC, on December 22, 
1987. 
Shelomo Wugalter, 
AiUinii Manager. Airspace-Rules and 
Aeranautical Jnfomioiton Division. 
|FR Doc. 88-252 Filed 1-7-88; 8:45 am) 
BILI.INa CODE 4S10-13-M 

DEPARTMENT OF AGRICULTURE 
Forest Service 

36 CFR Part 223 

Sale and Disposal of National Forest 
Timber, Periodic Payments, 
Downpayments, and Market-Related 
Contract Term Additions 

AGENCY: Forest Service, USDA. 

ACTION: Notice; extension of public 
comment period. 

SUMMARY: On November 6,1987. at 52 
FR 43020, the Forest Service published a 
notice of proposed rulemaking to 
implement periodic payments required 
by the Federal Timber Contract Payment 
Modification Act. Many timber sale 
purchasers and trade associations have 
requested additional time to prepare 
comments on this proposed rule, 
primarily because of ongoing efforts by 
the Forest Service and timber industry 
to develop an updated standard timber 
sale contract to submit for public 
comment. Another reason is that they 
may need additional lime to analyze the 
several other proposed changes to 
policy and regulations governing Forest 
Service limber sales open for comment 
concurrently. The original comment 
period ended January 5,1988. To permit 
these purchasers and the general public 
a reasonable opportunity to submit their 
comments, the public comment period is 
hereby extended by 45 days to February 
19,1988. 
DATE: Comments now must be received 
on or before February 19,1988. 
ADDRESS: Send written comments to F. 
Dale Robertson, Chief (2400), Forest 
Service, USDA, P.O. Box 96090, 
Washington, DC 20090-8090. 
FOR FURTHER INFORMATION CONTACT: 
David M. Spores, Timber Management 
Staff, (202) 447-4051. 

Dated: December 30.1987. 

George M. Leonard, 
Associate Chief. 
|FR Doc. 88-284 Filed 1-7-88: 8:45 am] 
BILLING CODE 34tO-11-M 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 261 

(SWH-FRL-3283-4J 

Identification and Listing of Hazardous 
Waste; Amendments to Definition of 
Solid Waste 

AGENCY: Environmental Protection 
Agency. 
ACTION: Proposal Rule and request for 
comment. 

SUMMARY: On July 31,1987, a panel of 
the District of Columbia Circuit Court of 
Appeals ruled 2-1 that the 
Environmental Protection Agency (EPA) 
had exceeded its statutory authority by 
regulating, or claiming authority to 
regulate, certain recycled hazardous 
secondary materials, American Mining 
Congress v. EPA. 824 F.2d 1177, This 

are 

notice provides the Agency's 
interpretation of the court's opinion, and 
describes the portions of the rules 
unaffected by the opinion and remaining 
in force. This notice also proposes 
amendments to the rules required by the 
court's opinion. In general- the Agency is 
proposing to exclude from regulation 
certain in-oroccss recycled secondary 
materials in the petroleum refining 
industry, and certain other sludges, by 
products, and spent materials that 
reclaimed as part of continuous, on
going manulacturing processes. 

DATES: EPA will accept public 
comments on the proposal until 
February 22.1983. 

ADDRESSES: The public docket for this 
rulemaking is located at Room LG-100, 
U.S. Environmental Protection Agency, 
401 M Street SW,. Washington, DC 
20460. The docket number assigned to 
this notice is F-87-SWRP-FFFFF. 
Persons who wish to comment on the 
notice should place the docket number 
on their comments, and provide an 
original and 2 copies. The EPA RCRA 
docket is open from 9:00 a.m. to 4:00 
p.m.. Monday through Friday, excluding 
Federal holidays. To review docket 
materials, the public must make an 
appointment by calling (202) 476-9327, A 
maximum of 50 pages may copied 
from any regulatory docket at no cost. 
Additional copies cost $0.20 per page, 

FOR FURTHER INFORMATION CONTACT: 
For general information, contact the 
RCRA/Superfund Hotline toll free at 
(800) 424-9346 (in Washington, DC, call 
(202) 382-3000). For information on 
specific aspects of today's notice, 
contact Michael Petruska, Office of 
Solid Waste (WH-562B). U.S. 
Environmental Protection Agency, 401M 
Street SW.. Washington, DC 20460. (202) 
475-8551. 

SUPPLEMENTARY INFORMATION: 

Outline of Today's Notice 

I. Background 
II. Analysis of the Court's Opinion 

A. The Agency's Interpretation of the 
Court's Opinion—General 

B. Portions of the Existing Rules Affected 
by the (Court's Opinion 

C Other Regulations Dealing With 
Recycling Activities 
1. Use Constituting Disposal 
2. Burning for Energy Recovery and Use 
of Hazardous Secondary Maleriala to 
Produce Fuels 
3. Reclamation 
4. Speculative Accumulation 
5. Inherently Waste-like Maieriab 

D. The Opinion's Effect on Specific issues 
1. Secondary Materials Discarded by 
Means Other than Final Commitment to 
• RCRA Disposal Unit 
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2. On-Site Recycling Activities Involving 
Solid Wastes 
3. Precious Metals Reclamation 
4. Scope of the Closed-Loop Exclusion 

III. Amendments to Conform to the Court's 
Decision 

A. Amendments Concerning Petroleum 
Refining 
1. Use of Oil-Bearing Residuals from 
Petroleum Refining in the Refining 
Fh'ocess 
2. Petroleum Coke Produced with Oil-
Bearing Hazardous Secondary Materials 
From Refining 
3. Changes in Regulations 

B. Proposed changes in Scope of 
Reclamation Provision 

C. Exclusion of Spent Materials Reclaimed 
in Closed Systems and Returned to the 
Original Process 

IV. State Authority 
A. Applicability of Rules in Authorized 

States 
B. Effect on State Authorization 

V. Executive Order No. 12291—Regulatory 
Impacts 

VI. Paperwork Reduction Act 
VII. Regulatory Flexibility Act 
VIII. Supporting Documents 

I. Background 

On July 31.1987, a panel of the United 
States Court of Appeals for the District 
of Columbia Circuit held in a 2-1 
decision that the RCRA statutory 
definition of solid waste contained in 
section 1004(27) of RCRA limited the 
Agency's authority over hazardous 
secondary materials destined for 
recycling to materials that are 
"discarded". American Mining Congress 
V. EPA. 824 F. 2d 1177 (D.C. Cir. 1987). 
More specifically, the court held that the 
Agency has exceeded its authority 
insofar as it classified certain in-process 
streams in the petroleum refining and 
primary smelting industries as RCRA 
solid wastes. Today's notice sets out the 
Agency's interpretation of the portions 
of its existing rules requiring 
modification in light of the court's 
opinion. The Agency is proposing the 
changes that are necessary to conform 
the existing rules to the court's mandate, 
and is seeking public comment on those 
changes. 

II. Analysis of the Court's Opinion 

A. The Agency's Interpretation of the 
Court's Opinion—General 

The Agency views the court's opinion 
as applying to the "agency's authority to 
regulate secondary materials reused 
within an industry's ongoing production 
process" as solid waste. 824 F. 2d at 
1178. See also id. at n.3, describing as 
"the central issue—whether EPA's 
interpretation that the term 'discarded 
material' encompasses materials 
destined for recycling in an on-going 

production process is contrary to the 
statute". 

The facts described in the opinion 
involved two particular types of in-
house recycling practices in the 
petroleum refining and mining (primary 
smelting) industries. Petroleum 
refineries often take oil-bearing 
byproducts and sludges from the 
refining process, and return these 
materials, either by direct reinsertion 
into the petroleum refining process or 
(more normally) return to an oil 
recovery system ("slop oil") after which 
recovered oils are returned to the 
petroleum refining process. These 
byproducts and sludges are sometimes 
hazardous (for example. API separator 
sludge and DAF Float from petroleum 
refining, both listed hazardous wastes, 
are sometimes recycled in this way), 
and. if so. would be classified as 
hazardous waste under the Agency's 
existing rules because they are used to 
produce fuels. The primary smelting 
industries also frequently recover 
additional metal values from sludges 
and byproducts generated in the primary 
smelting process. This recovery can 
involve direct return to the smelting 
process, or recovery in other unit 
operations. 824 F. 2d at 1181. To the 
extent these activities involve sludges 
and byproducts on the lists of hazardous 
wastes from non-specific and specific 
sources (§§ 261.31 and 261.32) and the 
activity occurs outside of a closed-loop 
reclamation system, they are classified 
as solid wastes under the existing EPA 
rules the court considered in its 
decision. 

The court held that "by regulating in-
process secondary materials, EPA has 
acted in contravention of Congress' 
intent." 824 F. 2d at 1193. See also id. at 
n.26 ("we decide that EPA exceeded its 
statutory authority in regulating in-
process secondary materials"). The 
court reasoned that by defining solid 
waste by using the phrase "other 
discarded material", Congress intended 
that only secondary materials that were 
in some sense thrown away, abandoned, 
or disposed of could be solid wastes. 
The court acknowledged that certain 
types of recycling activities remain 
within the Agency's authority, because 
they involve a form of discarding. E.g.. 
Id. at n.l4 (describing used oil recycling 
activities). Id. at 1191 and n.20 
(describing a metal reclamation 
operation storing metal-bearing 
materials in open piles, and a pesticide 
drum reused as a trash container). 

Consequently, the Aoenrv intend.s to 
amend its existing rules to state clearly 

processes that were before the court 
whictv are characterized liv continuous 
extraction of material values from an 
original raw material. 624 F. 2(1^ 1181. 
The court's oninion also compels 
exclusion of certain types of reclamation 
processes that closely resemble on-going 
production activities, and the Agency 
proposes to amend its rules to exclude 
these activities as well. As will be 
explained more fully below, secondary 
materials being recycled in these wavs 
are not being ' discarded" under the 
court s interpretation of the term. 

The court's decision does not affect 
the Agency's authority to regulate as 
hazardous wastes those secondary 
materials recycled in ways where the 
recycling activity itself is characterized 
by discarding as defined by the court. 
That is. manufacturing processes (or 
other types of recycling) involving an 
element of discard which do not involve 
secondary materials passing through a 
continuous, on-going manufacturing 
process remain within the Ag^v's 
juriscliction. We explain below more 
specifically how we view these concepts 
as applying to the present rules. 

B. Portions of the Existing Rules 
Affected by the Court's Opinion 

For the most part, EPA's existing rules 
already distinguish between on-going, 
in-house types of manufacturing 
activities and waste management. 
Indeed, this was the Agency's avowed 
purpose throughout the involved and 
protracted scries of rulemakings leading 
to the current solid waste definition. 
See, e.g., 50 FR at 617 (January 4,1985). 
Accordingly, the existing rules 
specifically exclude the following 
secondary materials from jurisdiction: 
hazardous secondary materials that are 
used directly as ingredients in 
manufacturing processes to make new 
products (provided the secondary 
materials aren't being reclaimed); 
hazardous secondary materials that are 
used directly as effective substitutes for 
commercial products; hazardous 
secondary materials reclaimed in 
closed-loop processes; and particular 
individual types of hazardous secondary 
materials involved in on-going types of 
recycling activities—black liquor from 
the paper industry, spent sulfuric acid 
used to produce virgin sulfuric acid, and 
certain closed processes characterized 
by reclamation followed by return of the 
reclaimed feedstock to a manufacturing 
process. See 40 CFR 261.2(e) and 
261.4(a)(6}-(8). 

In addition, and significantly, the amend its existing rules to state clearly . in aaaition, ana significantly, 
that the rules do not extend to on-going current rules state that bvproai 
manutacturing operations, particularly 
thOsfe like tne refining and smelting 

ucts and 
sludges being reclaimed are not solid 
wastes unless specifically listed. Tlir , 
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listin" process designates these 
secondary materials as solid wastes 
after considering specific factors bearing 
expressly on the question of whether the 
reclamation activity involves a 
continuous, on-going process. See 
5 2151.2(c)(3) and 50 PR a 640-11 (January 
4,1965). 

The Agency's current rules, however, 
state that when hazardous secondary 
materials are used to produce fuels or 
are contained in fuels, both the 
secondary materials and the resuhing 
fuels are solid wastes. The court held 
that true in-process oil-bearing materials 
in the petroleum refining industry were 
not solid wastes when continuously 
reused in the refining process. Such 
activity, in the court's view, involves 
continued recovery of hydrocarbon 
values from crude oil, and the oil-
bearing residuals, therefore, are not 
discarded materials. Consequently, the 
Agency proposes to change its existing 
rules to state that oil-bearing secondary 
materials from the petroleum refining 
process so recycled are not solid wastes, 
provided there is no other element of 
discard or disposal characterizing the 
reveling activity. 

r*Re opinion also dealt with recycling 
1 operations in the primary smelting 
I industry. The existing rules classify 

these recycling activities as reclamation 
processes because they involve recovery 
of material values contained in the 
secondary materials as end products 
(for example, the recovery of lead from 
primary lead emission control dusts). 
These reclamation processes may or 
may not involve solid waste. Thus, in 
promulgating the existing rules, the 
Agency noted that many of these 
reclamation operations would not 
involve RCRA solid wastes as they 
could be considered on-going processing 
of the original ore concentrate. 50 PR at 
640-41. Yet the Agency also indicated 
that certain other reclamation 
iterations involving sludges and 
bvpi^ucts are not part of an on-going 
productiofT^ocess and involve 
elcm^ts of discard. Such operations 
couTd involve, lor example, 
dT^ontinuous and unrelated processes, 
ini^equent reclamation, or disposal 
thfouglrsTCTOgci on thelananft/r—' 

Be^Te ttmAgeiyv was unable to 
evelop a^elTimpTementing narrative^ 

standard accounting for all of these \ 
i relevant factors, the final rules state that 

hazardous sludges and byproducts are 
solid wastes when they are to be / 
reclaimed only if the sludges and \ 

. byproducts are listed by the Agency in \ 
Mo C^R_261.31. and 261.32 on a case-by J 

caiioasisTbee | 201.Z(cj(3}.Th^ 
existing rules direct the listing 

determination to be based on a 
consideration of the factors contained in 
the preamble to the final rules relating 
to whether the sludges and byproducts 
are utilized in on-going, continuous 
manufacturing processes. Id 

To bring the Agency's rules on 
reclamation into conformance with the 
court's opinion, EP.A is proDOsine to 
amend the rules to indicate with more 
particularity the basesToTdesignatiiig 
sfudg^s^and byproductsTs solid v^tes. 
and to ensure that materials reclainred 
in true on-going manulacturing 
processes wilnout any element of 
discard are not considered to be solid 
wastes. "To mal^this change, the 
Agency is proposing to Hst by rule rather 
than by explanatory preamble the 
relevant factors for determining whether 
to designate these materials as solid 
wastes when they are to be reclaimed, 
and to indicate in the rule that the 
ultimate jurisdictional test is whether 
these materials are being utilized in an 
on-going continuous manufacturing 
process. 

The court did not overturn the 
Agency's jurisdiction over material 
recovery when not characterized by on- . 
going, continuous production processes. 
Por example, the Agency believes that 
the following recovery situations could 
involve the disposal of byproducts and 
sludges in operations that are not on
going. continuous production processes. 
In such circumstances, the Agency could 
retain jurigflietinn unrtar fpp rniirt'c 

opinion: 
1. Spent potlincrs, containing high 

concentrations of cyanide, could be 
disposed of through storage prior to 
potential recovery of cryolite values (as 
fluoride) but not for any recycling of the 
cyanide. This reclamation step is 
ancillary to the main process (aluminum 
production), since fluoride is not 
returned to the process to be recovered 
as a product (rather, it is a component in 
the potliner), and the potliners 
themselves are dissimilar to raw 
materials used originally. The lack of 
cyanide recycling indicates a waste 
treatment objective. 

2. A wastevvater treatment sludge is 
generated in an impoundment. It is unfit 
for recovery until it is dewateTed. It can 
be eventually recycled to the smelting 
process. The sludge must be reclaimed 
before it can be returned to the process, 
and is accumulated initially in a manner 
unlike normal raw materials (raw 
materials are not customarily stored 
underwater), and in a manner 
tantamount to land disposal (sec RCRA 
section 3004(k)). The court's opinion 
indicates such circumstances may 
involve RCRA solid wastes. The court 

specifically refers to similar recovery 
scenarios as involving solid wastes at 
824 P.2d n. 20. 

3. VVa.stewater treatment sludges from 
a nomsmcTting process, containing high 
concentrations of toxic constituents that 
are not found in ore concentrates and 
that are not destined for recovery, are 
disposed of by transfer to a primary 
smelter for metal recovery. It is possible 
for such circumstances to give EPA 
jurisdiction given the clement of discard 
and the lack of an on-going, continuous 
production process. Moreover, toxic 
constituents would be discarded 
because they are not recycled. 

C. Other Regulations Dealing With 
Recycling Activities 

EPA's remaining regulations dealing 
with recycling activities clearly involve 
elements of discard as construed by the 
court. None of these activities consist of 
on-going manufacturing involving 
continuous extraction of material 
values. The court's opinion, therefore, 
does not require modification of these 
provisions in the solid waste rules. Thus, 
the Agency expects the regulated 
community to continue to comply with 
the applicable regulations. We explain 
below the relalionshio of the court's 
de^sion to each class of activity. 
^Xlse Constitutins Disposal. Current 

EPA regulations state that secondary 
materials applied to the land or used to 
produce products that are placed on the 
land are solid wastes (products 
produced therefrom are also solid 
wastes). If the.solid wastes are listed, or 
exhibit a hazardous waste 
characteristic, they are hazardous 
wastes. See 40 CFR 261.2(c)(l]. 
Examples of uses that constitute 
disposal include the use of hazardous 
sludges as road-base material or as dust 
suppressants and the use of a waste-
derived fertilizer placed on the land. 
These recycling activities meet the 
court's definition of discard because the 
use activity is also land disposal. 

Hazardous wastes disposed of 
through uses constituting disposal 
invariably contain toxic constituents 
which do not further the use and which 
are discarded by disposal when the 
wastes are placed on the land. For 
example, the dioxin found in Times 
Beach, Missouri was from used oil 
mixed with a dioxin-containing 
byproduct disposed of on the land 
through use as a dust suppressant. 
Another example is the disposal of 
cadmium through the use of the waste-
derived fertilizers produced from waste 
K061. 

These recycling activities are not on
going manufacturing processes. When . 
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solid wastes are placed on the land, 
there is no continuous streiim of 
maniifacturln<j process, but rather there 
is final disposal of the wastes. 
•Accordingly, the Agency believes that 
this class of activity is properly within 
its authority and is unaffected by the 
court's opinion. Therefore, no rule 
change is necessary, and the Agency is 
not reopening this portion of the rule to 
pulilic comment. 
^)Durnin(; for Enercv Rfccn trv and 

L Isp of Hazardous Secondary Ma'leria Is 
til l'n)di!(T fuels. Current F.P.A rules 
state that wticnliazardous secondary 
materials are used directly as fuels or 
used to produce fuels, both the 
hazardous secondary material and anv 
fuel produced from these materials are 
solid wastes, and. if hazardous, 
hazardous wastes. See 40 CFR 
261.2(c)(2). As indicated above, the court 
held that these provisions could not 
lawfully apply to conventional in-
process petroleum refining activities 
occurring at petroleum refineries 
characterized by continued extraction of 
material values from crude oil. Thus, 
secondary hazardous materials from 
petroleum refining that are used to 
produce fuels by introducing them into 
the petroleum refining process would no 
longer be classified as solid wastes 
(assuming there is no element of discard 
relating to this type of recycling as 
explained in section 111.A. below). 

The Agency does not view the opinion 
as affecting any other aspect of the rules 
relating to burning. As with the use 
constituting disposal provisions, burning 
processes for energy recovery often 
involve disposal of waste through 
incineration, a classic form of waste 
management activity. In these 
processes, hazardous secondary 
materials are disposed of by burning 
and releasing the constituents 
(potentially indiscriminately) into the 
air. Congress equated burning for energy 
recovery and incineration when 
promulgating section 3004(q) of RCRA 
as part of the 1984 amendments. (See 
H.R. Rep. No. 198. 98th Cong. 1st Bess. 
39-40.) The court did not overturn 
regulation of such burning activities but 
only on-going manufacturing activities. 
When a generator takes its spent 
sovlent from a degreasing operation and 
burns it in its boiler, for example, it is 
not engaged in an on-going 
manufacturing process, but rather is 
disposing of a waste from one process 
(e.g.. solvent from degreasing) by 
burning it in a second unrelated process. 
Similarly, when a plant takes hazardous 
still bottoms that are unsuitable for 
direct use as a chemical intermediate 
and burns them to recover residual 

energy, the hazardous constitulents are 
disposed of as wastes by destruction, 
just as if they were incinerated. 
Moreover, the manufacturing utility of 
the material has come to an end. and the 
manufacturing activity has concluded. In 
sum. an energy recovery step is not 
typically an integral part of the basic 
manufacturing process, but rather is 
ancillary and involves disposal of solid 
waste. 

Accordingly, with the exception of in-
house recycling activities in petroleum 
refining, tne Agency does not view any 
of its rules related to burning for energy 
recovery and the use ol hazardous 
secondary materials to produce fuels as 
being aflected by the court's opinion. 
The Agency therefore only proposes to 
amend the rules insofar as they affect 
the petroleum refining industry. 

One further issue involving burning 
merits discussion. Under the Agency's 
current rules, some forms of burning do 
not involve recycling at all. When 
burning occurs in a boiler or industrial 
furnace for the dominant purpose of 
destruction, the activity is classified as 
incineration. Not only are these 
incinerated materials solid wastes, but 
the act of incineration is presently 
subject to regulation under Subpart O of 
Parts 264 and 265. See 40 CFR 
264.340(a)(2) and 265.340(a)(2). Obvious 
factors bearing on whether burning is 
for the purpose of destruction, and so is 
presently subject to regulation as 
incineration are: (a) Whether the 
operator of the device is paid to burn 
wastes and the percentage of income 
derived from burning wastes as opposed 
to producing a product: (b) whether the 
wastes are selected to meet 
specifications related to a recycling 
purpose or rather are simply solicited 
and accepted indiscriminately; (c) the 
energy value of the wastes (if burning is 
for energy recovery): (d) how much 
energy or material value each waste 
contributes to the recycling purpose: (e) 
whether each waste burned is as 
effective for the claimed recycling 
purpose as the raw materials normally 
processed in the device: and (f) whether 
the toxic constituents in the waste 
contribute to the recycling objective or 
are simply being destroyed. Other 
factors are discussed at 50 FR 638 
(January 4.1985) and 52 FR 17013 (May 
6.1987). Persons burning the waste have 
the burden of showing that each waste 
burned is burned for a legitimate 
recycling purpose and not for 
destruction. 40 CFR 261.2(f). 
(^Reclamation, fa) Reclamation 

Involving faoent Materials. Reclamation 
activities under the Age^ncy's rules are 
of two types: regeneration of materials 

or materials recovery therefrom. See 40 
CFR 261.1(c)(4) and 261.2(c)(3). As 
discussed earlier, this has always been 
the area of recycling most difficult to 
classify because certain reclamation 
activities involve on-going production 
activities, while others are forms of 
waste management. 

The Agency's rules deal with the 
problem of classification by 
differentiating among the types of 
materials being reclaimed. (See Table 1 
in § 261.2(c)(3).) The exact classification 
is between secondary materials which 
are previously used, and are used up 
and no longer usable ("spent 
materials"), and previously unused 
residual materials ("sludges and 
byproducts"). As explained in section 
II.B. above, sludges and byproducts are 
more likelv than soent materials to be 
involved in on-going manufacturing 
operations. The existing rules thus 
classity sludges and byproducts as solid 
wastes on a case-by-case basis based 
on factors which distinguish on-going 
manufacturing from waste management. 
Spent materials requiring reclamation. 
on tne other hand, i 
usable in on-going manufacturing 
processes, because, bv definition, thev 
are no longer usable and must first be 
restored to a usable condition. There is 
no continued utilization of material 
values, though there may be potential 
for recovery of something usable from a 
used up or spent material. "Thus bv 
definition, these materials are no longer 
available for use in continuous, on-going 
manufacturin^rocesses, an^ as such, 
are disposed of from these processes 
even if the reclamation activity occurs 
at~the site ^ generation (with one ' 
exception"Hrscuss^ below). 

Of course, when a generator actuallv 
disposes of a spent tnaterial bv sending 
it to an unrelated reclaimer, the snent 
material is a solid waste. See 824 F. 2d 
at n. 14. Examples of waste disposal 
activities for spent materials include 
spent solvent reclamation, used oil re-
refining, or recovery of spent catalyst. 

The onlv exception to this principle is 
where the reclamation operation 
involves cln.sed. continuous processes 
where reclaimed materials are returned 
directly to the initial manufactunng 
process and the entire operation is 
connected with pipes or other 
comparable means of conveyance, and 
there is no element ol disposal involved 
(such as storage in an impoundment). 
The Court's opinion requires exclusion 
from regulation in this situation because 
there is no removal from an on-going 
process and the court's decision holds 
that no materials can be considered to 
be discarded. The Agency proposes to 

I 
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( hu:ij::e its existing lulos to exclude .such 
htllUliOilS. 

(b) Reclamation Involving Sludges and 
Lvprodurts. As discussed in section II.B. 
aliove. the current EPA rules indicate 
ibat listed sludges and byproducts are 
solid wastes when they are reclaimed 
( .11 other than closed-loop systems as 
('.-'filled in the rules). This listing 
uetermination is based on consideration 
of a range of factors which evaluate the 
(luesticn oi whether the materials 
remain in an on-going, continuous 
manufacturing process. 

As noted pn.'viously the Agency 
proposes to amend these rules to 
indicate that the Agency lacks autliority 
to rogulate secondary materials 
reclaimed in this manner, and to 
indicate explicitly what the relevant 
iactors are in making this determination. 

4. Speculative Accumulation. The 
Agency's rules state that hazardous 
secondary materials that are not solid 
wastes for any other reason become 
solid wastes when they are accumulated 
without being recycled for one year 
without 75 percent of the material being 
recycled during the one year period. See 
40 CFR 2C1.2(c)(4). Petitioners did not 
challenge this provision in the American 
Mining Congress litigation. The Agency 
has tmnciuded tha^t sjjuabons satisfying 
thi sjific'|lutive accumulation criti^a 
involve elements of discard sinc^^e 
materials have been disposed of, ^e not 
part of on-going production process. 
and are not"Eeing (and are unlikelyjo 

rec\ cled. Secondary materials 
rfisposed^through storage for this 
length of time wrtliout recycling simnlv 
cannot be characterized as in-process 
niaterials. The Agency does not believe 
{His provision requires alteration, but 
requests comment on this interpretation. 

It should be noted that the rules 
provide a variance allowing persons 
accumulating speculatively to 
demonstrate that they are not storing 
solid waste. 40 CFR 260.31(u). This 
provision accommodates those unusual 
situations where there is prolonged 
storage without recycling but the 
material being stored might legitimately 
be considered not a solid waste. 50 FR 
052-54 (January 4,1905). There have 
been no applications for a variance 
under this provision since the rule was 
adopted, supporting the soundness of 
the existing one year 75 percent test. 

5. Inherently Waste-like Materials. 
Section 261.2(d) states that those types 
of secondary materials listed by F.PA 
after consideration of specified criteria 
are solid wastes regardless of how they 
are recycled. The only wastes that the 
Agency has so designated are the listed 
lioxin-containing wastes (F020-F023. 
020, and F020). The factors the Agency 

is required to consider in designating 
secondary materials as solid wastes 
under this section address the element 
of discard necessarily involved in 
recycling these materials [e.g.. whether 
the material is typically discarded, or 
whether it contains unusual hazardous 
constituents not found in corresponding 
\ irgin material for which the secondary 
material substitutes which do not 
contribute to the recycling process, and 
whether the recycling process may pose 
a hazard to human health and the 
environment). 

The court's opinion docs not affect 
this provision. The factors upon which 
the Agency would base a decision are 
directly related to whether materials are 
being disposed of, thrown away or 
abandoned, i.e., discarded. Materials 
must either be typically disposed of, or 
contain hazardous constituents which 
are disposed of by virtue of not 
contributing to the recycling process. 
The dioxins in the dioxin-containing 
wastes serve as an example. 
Accordingly, the Agency is not 
proposing to amend this provision and is 
not soliciting any comment on it. 

D. The Opinion's Effect on Specific 
J.:sues 

1. Secondary Materials Discarded by 
Means Other Than Final Commitment 
to a RCRA Disposal Unit. The court did 
not equate discard with final disposition 
in a RCRA disposal unit. Rather, the 
court held the term "discarded 
materials" includes materials 
abandoned, thrown away, or disposed 
of, and does not include secondary 
materials recycled in on-going, 
continuous manufacturing operations. 
Indeed, some of the court's definitional 
examples of discarded materials are 
secondary materials disposed of by 
means other than final commitment to 
RCRA disposal units—namely, used oil 
destined for recycling, waste piles 
involved in reclamation placed directly 
on the land, and recycled pesticide 
drums placed on the land. 824 F.2d n. 14 
&20. 

Equating discard with final 
disposition in a RCRA disposal unit 
would not accord with industrial 
disposal practices and would be 
contrary to RCRA's purposes. 
Hazardous secondary materials are 
rarely, if ever, committed for final 
disposition to a RCRA disposal unit and 
then retrieved for recycling. Thus, to the 
extent the court identified specific 
discarded mnterials in certain recycling 
processes and uses, the court could not 
have intended discard to mean final 
disposition in a RCRA di.sposal unit. 

RCRA's definition of the term 
"disposal " includes a broader range of 

activities with the potential for 
em ironmental releases than final 
commitment to RCRA disposal units. 
RCRA section 1004(3). Moreover, RCRA 
emphasizes the Agency's duty to 
regulate solid wastes involved in 
recycling activities by requiring the 
Agency to control the burning of 
hazardous wastes, the recycling of used 
oil. the use of waste as dust 
suppressants, the recycling and reuse of 
wastes by small quantity generators, 
and generally, any recycling involving 
placement of hazardous waste on the 
land. Id. at section 3004(g), 3014. 3004(1), 
3001(d), and H. Rept. No. 196,98th Cong. 
2d Sess. 46.' Equating discard with final 
disposition in an RCRA disposal unit 
would render these specific 
congressional directives meaningless.^ 

• The estimated volume of such hazardous wastes 
underscores the importance of distinguishing 
between discard and final disposition in a RCRA 
disposal unit. For example. EPA has estimated that 
over 2.5 million tons of used oil are recycled 
anniial'y of which virtualfy none was previously 
compiittcd for final disposal. (A few Superfund 
remedi.il actions resulted in small volumes of 
previously disposed used oil being recycled.) The 
Agency has also estimated that 440 million gallons 
of spent solvents are reclaimed annually (52 FTl at 
3751) (February 5.1087)) none of which, to the 
.Agency's know ledge, was previously thrown away 
in RCRA disposal units. An estimated one million 
tons of hazardous secondary material residues are 
burned annually or incorporated into fuels. 52 FR. 
17.C23 (May 6.1987). EP.A is unaware that any of 
this materi.il was previously committed for final 
disposal in RCRA disposal units. In addition, the 
Fertilizer Institute indicated in public comments to 
the Agency's 1ii35 rulemaking on recycling that its 
membeis use upwards of 41.000 tons of byproducts 
and sludges as ingredients in fertilizers annually, 
many of which are hazardous wastes and none of 
which are first landtilled or otherwise committed for 
final disposition in RCRA disposal units. 

* More specifically, the statute and its legislative 
history mandate regulation of secondary materials 
not first committed for final disposal. Section 
3004|q) commands explicitly that the Agency 
regulate burning of commercial chemical products 
which are not themselves fuels and which are not 
previously used, much less used and committed for 
final disposition. Section .1014(c) requires EPA to 
create an elaborate regulatory structure to prevent 
used oil which is a hazardous waste from being 
thrown away and to regulate recycled used oil, 
including in-house generator recycling. See section 
3014(c) (D) (i) (II) ("recycles such used oil at one or 
more facilities of the generator ). Section 
3004(h) (2) indicates that the Agency may establish 
a different effective date for a prohibition from land 
disposal of a hazardous waste on the date when 
alternative protective recovery technology is 
available. This land ban applies to hazardous 
wastes not yet committed to final disposition in 
RCRA disposal units. 

The legislative history to the waste as fuel 
provisions (section 3004 (q)) also states Congress 
intended to close "a major deficiency in the present 
Subtitle C regulations" which allows "10 to 20 
million tons of * ' * hazardous waste" to be burned 
annually. S. Rep. No. 284 at 36; H.R. Rep. No. 198 at 
39 (using the figure 10 to 15 million Ions). These 
directives, volume estimates, and enunciations of . 
determination to close off regulatory loopholes 
would have no meaning if applied solely to the 

Continued 
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Accordingly, EPA does not read the 
opinion to.indical^IlaLsficondary 
materials must first be_c_ommitted for 
final"?i"spo5ition in RCRA disposal units 
BeTore they can be solid wastesTThus. 
aside7roin the types of closed processes 
(^cussed below, recycling activities 
mvbTvTrigTbe discarding oi secondary 
materials may remain ^i^in the 
Agency's RCRA Subtitle C iurTsdiction. 
(^^n-Site Recycling Activities 
Involving Solid M^os/es. The court's 
opinion does not materially distinguish 
off-site from on-site recycling. As noted 
previously, on-site recycling activities 
may involve solid wastes under certain 
circ-jmstances. The court found that 
materials remaining in a continuous on
going manufacturing operation are not 
discarded. The mere fact that recycling 
occurs on-site, however, or for that 
matter is conducted by the initial 
generator of a secondary material, does 
not necessarily mean that the activity is 
part of one on-going manufacturing 
operation. On-site or single generator 
recycling activities can continue to be 
characterized by elements of discard 
and so remain within the Agency's 
Subtitle C jurisdiction. The following 
examples make this point; 

a. A degreasing operation disposes of 
a spent degreasing solvent, which is 
removed from the production process 
(i.e., not in a closed process], taken to an 
on-site distillation unit, and regenerated. 
Here, not only is the spent solvent being 
disposed from the operation in which it 
is generated, but it is not part of a 
manufacturing process at all. There is no 
continued extraction of material values 
from a raw material but rather it is a 
useless waste until restored through 
treatment to a usable condition, 

b. A generator generates an ignitable 
byproduct which it blends with fuel oil 
and disposes of through burning in an 
on-site boiler. This activity does not 
involve materials passing through a 
continuous on-going manufacturing 
process. Rather, a byproduct of a waste 
generating process is being disposed of 
by burning. 

c. A generator generates a hazardous 
wastewater treatment sludge which is 
eventually returned to the 
manufacturing process for metal 
recovery. The sludge is disposed of 
through storage in a surface 
impoundment prior to its return. The 
storage in a surface impoundment is 
disposal of solid waste because it 
involves placement on land with 
potential entry into the environment. 
Processes where such materials are 

nearly non-existenl practice of buring hazardous 
lecondary malerluls thai are commiiled to final 
disposition in RCRA disposal units. 

generated and stored in underwater 
ponds or lagoons are not part of 
continuous on-going manufacturing 
processes and may involve disposal. 
Such sludges also must normally be 
reclaimed before they are reusable, a 
further indication of lack of process 
continuity. Impoundments, moreover, 
are not process devices, but rather 
function as wastewater treatment units. 

The court's decision allowing for 
regulation of on-site recycling processes 
that involve discarding accords with the 
statute and its legislative history which 
likewise make clear that Congress 
contemplated and directly commanded 
the Agency to regulate many on-site 
recycling activities. For instance, the 
legislative history with respect to 
burning hazardous waste-derived fuels 
indicates that Congress intended that 
"the Administrator, in controlling the 
burning of waste and the emissions from 
facilities that burn such wastes, may not 
make distinctions solely on the basis of 
whether the facility is on the site of the 
generator or is an off-site facility." S, 
Rep. No. 284 at 38: the same language is 
in H.R. Rep. No. 198 at 41-42. The text of 
the statute itself refers (in the context of 
authorizing certain exemptions for 
facilities burning de minimis quantities 
of hazardous waste fuels) to regulation 
of "wastes * • • burned at the same 
facility at which such wastes are 
generated." RCRA section 3004(q)(2)(B). 

The following provisions likewise 
indicate specifically that on-site 
recycling activities can involve 
hazardous wastes: section 3004(r}(2) (A) 
and (C) (generation and reinsertion on-
site of oil-bearing wastes into the 
petroleum rebning process at petroleum 
refineries classified as SIC 2911: a 
facility that refines crude oil); section 
3014(c)(2)(B)(i)(lI) (controlling used oil 
recycling activities at a used oil 
generator's facility): section 
3004(q)(2)(A) (use of oil-bearing wastes 
"at petroleum facility at which such 
wastes were generated"). 

The Agency believes these provisions 
make clear that there is no automatic 
on-site/off-site distinction. The Agency 
notes, however, that the existence of on-
site recycling is a relevant element in 
assessing whether a recycling process is 
really an on-going manufacturing 
activity or otherwise involves discarded 
materials. The Agency accordingly does 
not propose incorporating any such 
automatic distinction in its rules. 
(y Precious Metal Reclamation. Under 

the Agenc3^s rules, secondary materials 
being reclaimed for their precious metal 
content are classified as solid wastes in 
the same way as other secondary 
materials being reclaimed: spent 

materials so reclaimed are alwaj-s 
wastes, and sludges and byproducts so 
reclaimed must be specifically 
designated as such (by listing) to be 
wastes. The court's ruling does not 
change this classification system. The 
opinion did not refer specifically to 
precious metal reclamatioa and normal 
precious metal recycling operations are 
not characterized by continuous on
going manufacturing processes, but 
rather involve elements of discard in the 
sense that materials are disposed of 
from an industrial process. 'These 
operations involve an independent 
reclaimer procuring waste materials 
generated by another person from 
another industry and recovering metal 
values therefrom. An example is 
recovery of precious metals from 
electroplating wastes. This is not one 
continuous process, but two unrelated 
ones, with the electroplater disposing of 
his wastes. This type of operation is 
analogous to used oil recycling 
operations described in n.l4 of the 
court's opinion. Specifically, the court 
noted that when a generator sends used 
oil to be recycled at a different facility, 
the generator is discarding the oil by 
sending it to be recycled by a different 
party. The generator was disposing of 
the material by giving up control over it. 
Similarly, when precious metals in 
wastes from one industry are eventually 
recovered by another industry's process, 
the generator is also discarding these 
materials. 

Accordingly, the Agency does not 
propose to amend the existing rules 
relating to classification of secondary 
materials destined for precious metal 
reclamation. The Agency notes that 
precious metals reclamation is subject to 
a set of special, reduced standards at 40 
CFR Part 266, Subpart F. Further, EPA 
has received a petition from the 
International Precious Metals Institute 
(IPMI) requesting an exemption from the 
manifest requirements. EPA requests 
comment on this petition from any 
interested party. 
J i)Scope of Closed-Loop Exclusion, 
'ne Agency's existing rules provide that 
hazardous secondary materials that are 
reclaimed in closed-loop systems are 
excluded from being solid wastes. (See 
40 CFR 261.2(e)(l)(iii).) A closed-loop 
system is one where secondary 
materials are returned for reclamation 
(i.e., for contained material values to be 
recovered from them) as feestock to the 
primary process whi^ generated them 
without first being reclaimed. Secondary 
materials reclaimed in tanks and then 
returned to the original process as 
feedstock are also excluded when the 
system is connected entirely by pipe. 

4 
.< 
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(See 40 CI'R 2G1.4(a)(3).) The court's 
oi)inion does not affect these provisions. 
Accordingly the Agency proposes no 
(hungrJlolhis Section. 

III. .Amendments to Conform to the 
Court Decision 

.4. Ary.pndiwnts Concerning Petroleum 
n \f.ning 

1. Use of Oil-Bearing Besiduais from 
Pi'lroicum Refining in the Refining 
Process. The court held that the Agency 
hud exceeded its authority in regulating 
on-going fuel production activities in the 
petroleum refining industry. Those 
activities involve situations where crude 
oil is refined, and oil-bearing residues 
from that refining process are returned 
for further refining as part of one 
continuous and on-going process. The 
oil-bearing residues are sometimes 
reinserted directly into the petroleum 
refining process, but more often are 
pi.iced in a centralized recovery system 
('.-.lop oil system") where oil is 
nx-overed and returned to the petroleum 
refining process. Materials so recycled, 
the court held, are not discarded and so 
ciinnot be solid wastes. 

In light of this holding, EPA is 
proposing to exclude from jurisdiction 
petroleum refining residues that are 
recycled in this manner. The salient 
elements of the exclusion are: 

• The oil-bearing residue must be 
generated and reinserted onsite; 

• It must be inserted into the 
petroleum refining process; and 

• The process must be on-going and 
continuous, and not be characterized by 
any elements of discard. 

We believe these conditions 
accurately reflect the Court's holding for 
the following reasons. 

a. On-site. The Agency is proposing to 
limit this amendment to situations 
where the oil-bearing residue is 
generated and reinserted onsite because 
interpreting the court's holding as 
excluding from the solid waste 
definition all hazardous oil-bearing 
secondary materials brought to a 
petroleum refinery from off-site would 
have the unintended and improper effect 
of rendering a statutory provision, 
RCRA section 3004(r)(3), without 
meaning. This provision exempts from 
the hazardous waste fuel warning label 
requirement "fuels produced from oily 
materials resulting from normal 
petroleum refining, production, and 
transportation practices" where the oily 
materials are reintroduced into the 
petroleum refining process under 
enumerated circumstances. This 
provision differs from section 3004(r)(2} 
as it applies to oily materials brought to 
a refinery from off-site. 50 PR 23715 (July 

15.1985). Since Congress refers, in 
section 3004[r)(l), to such materials as 
potential "hazardous wastes identified 
or listed under section 3001" (i.e., a 
subset of solid waste), the Agency must 
include such materials within the solid 
waste definition. The Agency also notes 
this reading does not suffer from the 
problem of circularity that concerned 
the court in that the provision applies to 
"oily materials", not to wastes. Applying 
the court's reasoning, these materials 
ore not part of an on-going, continuous 
petroleum manufacturing process, but 
rather have been disposed of, 824 F,2d at 
n,14. These materials are, therefore, 
solid wastes. 

Finally, with respect to section 
3004(r)(3), under the Agency's current 
rules, solid wastes that are indigenous 
to a manufacturing process cease to be 
solid wastes when they are returned to 
that process for recycling, 50 FR 600 
(January 4,1985); 50 FR 49167 (Nov, 29, 
1985); 52 FR 16989-99 (May 6,1987), This 
would also be the case for the oil-
bearing materials mentioned in section 
3004(r)(3). Consequently, when such 
materials are reinserted into the 
petroleum refining process, they would 
cease to be solid wastes, 

b. Reinsertion Must be Into a Refining 
Process. The court directed the Agency 
to exclude from the solid waste 
definition those secondary materials 
passing through a continuous petroleum 
refining process. Petroleum refining 
processes are those primarily producing 
gasoline, kerosene, lubricants and fuel 
oils from crude petroleum through 
distillation of crude oil or intermediates 
(gas oils, naptha, etc,), cracking and 
other processes (this description 
paraphrases the SIC 2911 definition). 
Accordingly, the Agency proposes to 
exclude secondary materials reinserted 
into these ongoing refining processes. 

However, use of oil-bearing hazardous 
residues in a non-refining process docs 
not fit the court's description of an on
going manufacturing process. Rather, 
such operations resemble the activities 
involving used oil mentioned in footnote 
14 of the opinion, which the court 
indicated were examples of discarding. 
There, used oils were taken, reclaimed 
(i.e., some contaminants were removed) 
in a process different than the one that 
generated them, and used as fuels. 
Similarly, when oil-bearing hazardous 
residues are taken to a non-refining 
process—for example a process that 
uses simple settling to remove bulk 
solids and water—the process is exactly 
analogous to the one involving used oil 
except that a different type of oil-
bearing material is involved. 

c. There Must Be No Element of 
Discard involved. The Agency also 

proposes that to be excluded from 
jurisdiction, hazardous secondary 
materials from petroleum refining must 
be returned to the refining process in a 
way that involves no element of discard 
as the court construed the term. For 
example, secondary materials stored in 
a surface impoundment would be within 
the solid waste definition because they 
have been disposed of. By placing the 
material on the land in a way that 
contaminants can be released into the 
environment, the practice meets the 
definitions of disposal in RCRA sections 
1004 and 3004(k). The court also 
characterized such recycling practices 
involving placement on the land 
(whether for storage or end disposition) 
as disposal and indicated that the 
materials so managed were solid 
wastes. 824 F.2d at n.20. And as 
discussed earlier, recycling activities 
may involve disposal through storage. 
Thus, if secondary materials are stored 
underwater in lagoons or ponds, such 
materials have been disposed of and are 
RCRA solid wastes. Indeed, the 
impoundments themselves are 
wastewater treatment units, not steps in 
a manufacturing process. Under today's 
proposal, petroleum refining oil-bearing 
hazardous secondary materials are solid 
wastes if they are disposed of through 
storage before recycling. Units in which 
the materials are stored consequently 
would continue to be regulated units. 
However, as stated earlier, when such 
materials are removed from such units 
and reinserted into the petroleum 
refining process, they would cease to be 
solid vyastes. 

2. Petroleum Coke Produced With Oil-
Bearing Hazardous Secondary 
Materials From Refining. The Agency 
proposes to exclude from the solid 
waste definition oil-bearing secondary 
materials from petroleum refining used 
to produce petroleum coke at a refinery, 
provided there is no element of discard 
involved in the recycling practice as 
explained above. This activity is also 
characterized by on-going utilization of 
hydrocarbons contained in the original 
crude oil and so comes within the scope 
of the court's opinion. 

Such secondary materials are not 
excluded if they are disposed of through 
storage preceding reintroduction to the 
coking process. The Agency also notes 
that fai ure to exclude secondary 
materials so disposed of would render 
RCRA section 3004(q)(2)(A] 
meaningless. This provision applies only 
when petroleum refinery wastes are 
converted into coke at the facility at 
which they are generated, i.e.. a 
petroleum refinery. If the Agency were 
to exclude from jurisdiction secondary 
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materials disposed of through storage, 
there would be no materials to which 
this provision would apply. In addition, 
the legislative history to this provision 
indicates special concern for, and 
directs regulation of petroleum refining 
wastes stored in impoundments before 
being used in the coking process. S. Rep. 
No. 284 at 39, 

3. Changes in Regulations. The 
Agency is thus proposing two regulatory 
exclusions from the solid waste 
definition. The first exclusion is for 
secondary materials which are 
generated on-site and reinserted into the 
petroleum refining process (which 
language should be understood to 
include initial reinsertion to the slop oil 
system followed by reinsertion into 
actual refining processes) at 
conventional petroleum refineries 
provided the materials are not disposed 
of through storage in a manner involving 
placement on the land before being so 
recycled (or are not disposed by being 
accumulated speculatively before 
eventually being recycled). As noted 
previously, such storage is disposal (a 
type of discard), and the impoundment 
is a regulated unit. Indigenous oil-
bearing sludges removed from the 
impoundment and reinserted in the 
process would, however, cease being 
solid wastes upon reinsertion. 

The second proposed regulatory 
change involves oil-bearing hazardous 
secondary materials from petroleum 
refining which are used to produce 
petroleum coke at the refinery 
generating the material. This exclusion 
likewise would not apply when disposal 
through storage (involving placement on 
the land), precedes recycling or when 
the secondary materials are 
accumulated speculatively. 

B. Proposed Chanses in Scope of 
Reclamation Provisions 

As previously discussed, the Agency's 
existing rules indicate that hazardous 
spent materials being reclaimed are 
always solid wastes. But sludges and 
byproducts are only solid wastes if they 
are specifically and affirmatively 
designated as solid and hazardous 
wastes through the listing process. 40 
CFR 261.2(c)(3). The factors used by 
EPA to justify listing a sludge or 
byproduct destined for reclamation as 
solid wastes are currently not set forth 
in the rule, but rather in the explanatory 
preamble. These factors are: 
How frequently the material is recycled on an 
industry-wide basis, whether the material is 
replacing a raw material and the degree to 
which it is similar in composition to the raw 
material, the relation of the recovery practice 
to the principal eclivity of the facility, and 
whether the secondary mBterial is managed 

in a way designed to minimize loss—all of 
which show that the material is handled as a 
commodity. (See 50 FR at 641; Janaurv 4. 
1985.) 
Consideration of the factors is for the 
purpose of determining whether the 
normal means of reclaiming the sludge 
or byproduct resembles a continuous, 
on-going production process, /d 

The rules for spent materials, in the 
Agency's view, are for the most part 
unaffected by the opinion because spent 
materials are no longer useful, and so, 
by definition, are not involved in a 
continous production process and are 
disposed of. These discarded wastes 
must be treated before they can be put 
back to use. (section 111. C. of this 
preamble describes one exception to 
this general principle.) 

With regard to sludges and 
byproducts, the Agency's existing rules 
for reclaimed sludges and byproducts 
already resemble the standard set out in 
the court's opinion. Yet to make the 
rules more clearly consistent with the 
court's opinion, the Agency proposes to 
amend the rules to indicate that the 
object in designating sludges and 
byproducts as solid wastes via listing is 
to distinguish true on-going 
manufacturing processes from 
discontinous waste management 
activities characterized by elements of 
discard. 

To do so, we are proposing to make 
two changes in the existing rules. The 
proposal makes explicit in the regulation 
itself the factors used to designate 
reclaimed sludges and byproducts as 
solid wastes, and the proposal indicates 
that the ultimate standard in making a 
decision is whether reclamation of the 
materia! is part of a continous on-going 
manufacturing process. The factors the 
Agency would consider in making this 
determination are the same as those 
described in the preamble to the final 
regulation. 

Since the Agency fully explained its 
rationale for this choice of factors when 
it promulgated the final rule in 1985, 
only a short additional explanation is 
required here. These factors ail bear on 
a regulatory determination of whether a 
particular material is discardad. The fact 
that the sludge or byproduct at issue is 
typically disposed of rather than 
recycled bears on whether a material is 
discarded or intended for discard. The 
second factor—whether the material is 
replacing a raw material—indicates that 
the material would be utilized further in 
a primary process, an indication of 
process continuity. 

The third factor, the relation of the 
recovery practice to the principal 
activity of the facility, is also relevant. 
Where sludges and byproducts are 

returned not to the principal 
manufacturing process at a facility, but 
rather to an ancillary recovery step, 
there is a potential element of discard 
about the activity. The material is no 
longer suitable for continued use in the 
manufacturing process, but must set 
aside for some other purpose. As 
previously discussed, an example is 
cryolite recovery from spent potliners in 
the primary aluminum industry, an 
activity similar to the recycling activities 
described as involving waste 
management in footnote 14 of the court's 
opinion in that a material taken from a 
process is no longer used in the process, 
and so is discarded when sent to a 
different recovery operation. (Other 
factors, perhaps more important, also 
indicate that this activity could involve 
a solid waste. That is, spent potliners 
contain high concentrations of cyanide 
which is not recycled—indicating a 
waste treatment objective—and 
potliners are typically piled in the open 
before being recycled.) 

The final factor involves the means of 
handling sludges and byproducts before 
they are to be reclaimed If these 
materials are stored securely so that 
hazardous constitutents are not likely to 
be released to land, air or water, their 
status as valuable, in-process materials 
is confirmed in an objective way. On the 
other hand, if the manner if storage 
meets the RCRA definition of disposal 
i.e., placed on the land as in an 
impoundment or an unenclosed pile— 
the activity involves discard (see RCR.A 
section 3004(k)). Consequently, this 
factor is certainly relevant in 
determining whether sludges and by
products are wastes when reclaimed. As 
noted earlier, the opinion supports this 
position. 824 F.2d at n JO. 

In addition to the factors discussed, 
above relating to whether reclamation 
occurs as part of a continuous 
manufacturing process, the proposed 
rule also contains an important 
consideration to be useil to distinguish 
reclamation activities from waste 
treatment. This is the secondary 
material's similarity to the raw material 
it is replacing, both in terms of material 
value to be recovered and concentration 
of toxic constituents. For example, an 
emission control dust from primary lead 
production sent to a different lead 
smelter but containing as much lead, 
and the same toxic constituents, as ore 
concentrate, is much more likely to be 
involved in a single, continuous 
production process than a sludge from 
an unrelated industry (for example, 
electroplating) which contains less 
recoverable metal than the virgin ore 
concentrate and (more importantly) 
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significant concentrations of toxic 
constituents not normally found in the 
ore concentrate. Most importantly, these 
other hazardous constituents are 
normiilly not recovered, and so are 
typically discarded by the process. 
1 hcse materials are not only discarded, 
but their presence often indicates that 
the recycling activity is largely a waste 
treatment process. 

Finally, there may be situations where 
the Agency has designated a sludge or 
byproduct as a solid waste via listing 
but the material at a particular facility is 
acutully being reclaimed in a manner 
resembling on-going production without 
discard. For example, if the Agency 
were to list a particular slag from 
primary lead smelting because it is 
typically disposed of. is normally stored 
in open piles for long periods before 
recovery, and contains low amounts of 
lead compared to normal ore 
concentrate, but at a particular facility 
the slag is stored in storage bins, is 
typically shipped to another lead 
smelter within a short time of 
generation, and is unusually lead rich, 
the particular slag would not be deemed 
to be discarded. This possibility is 
remote, given that the existing closed-
loop exclusion will already exclude 
most or all of the situations where listed 
sludges and byproducts are truly 
involved in on-going production. To 
allow for the possibility, however, we 
arc also proposing to amend the rules 
today to indicate that any person with a 
listed sludge or byproduct destined for 
reclamation in a primary process not 
already excluded under the :closed-loop 
provision can show that the sludge or 
byproduct is not discarded because it is • 
involved in a continuous manufacturing 
process. This provision would be self-
executing, and so does not require prior 
petition to the Agency. However, the 
burden of proof is on the person making 
this claim {§ 261.2(f)), and the 
demonstration would have to be based 
on the same factors the Agency would 
consider. In this regard, we note that the 
factor to be given principal weight in 
evaluating such a claim is how the 
materials are stored before:bcing 
reclaimed. If the manner of storage 
involves disposal (i.e., invoJving 
placement on the land) it would be 
ineligible for exclusion .under this 
provision. Only in unusual 
circumstances (storage in an enclosed 
pile for example) might the Agency 
accept such a olaim. A demonstration 
would also have to address whether 
there are toxic constituents present 
which are not normally found in .the 
corresponding virgin material and 

whether such toxic constituents are 
reclaimed or are discarded, 

C. Exclusion of fippnt Mntnrials 
'Eeclaimed~in Closed Systems and 
TTeTurnedTo the Qriginal Process 

The final exclusion we are proposing 
in today's rules is for hazardous 
secondary materials that are reclaimed 
in closed systems followed by return of 
the reclaimed material to the original 
process. An example would be spent 
solvents that are stored and reclaimed 
in devices that are connected by pipes 
followed by return of the reclaimed 
solvent to the original process for 
further use. Another example is the 
regeneration of spent acid at .steel plants 
which is sent to the original process for 
further use. where the entire operation 
occurs in tanks and/or industrial 
furnaces and the operation is connected 
by pipes. Under these circumstances, the 
spent materia] is not discarded. There is 
no element of discard perceptible when 
materials are reclaimed in these closed 
systems; there is just one continuous 
process. 

The Agency indeed has already 
excluded a subset of these situations. 
See § 261.4(a)(8) (July 14,1986), 
excluding from jurisdiction secondary 
materials which are reclaimed and 
returned for reuse in a production 
process and the reclamation system is 
closed in the sense of only tank storage 
being involved, the system is connected 
with pipes or other enclosed means of 
conveyance, the reclamation does not 
involve controlled flame combustion, 
accumulation time neveriexceeds 12 
months, and the reclaimed material is 
not used to produce a fuel or a material 
that is recycled by being placed onihe 
land. The exclusion proposed today 
would slightly extend this principle to 
cover situations where Ihe reclaimed 
material is returned to the original 
process not as a feedstock but for some 
other purpose such as a idegreasing 
agent. .(The Agency suggested that such 
a change might be appropriate in the 
rulemaking on hazardous waste tanks. 
51 PR 25442 (July 14,1986),) 

Although the court's opinion did not 
deal explicitly with this type of 
reclamation, we have concluded that the 
•court's rationale applies to these closed 
reclamation systems. The reclamation of 
spent materials is not precisely like the 
petroleum refining and mining (smelting) 
processes discussed in the opinion 
because the latter processes involve 
•continued extraction of hydrocarbon or 
metal values from secondary materials 
as part of on-gbing manufacturing 
processes, while reclamation of spent 
•materials involves recovery of the same 

material (e.g., a solvent). However.FlPA 
notes that in some cases, spent 
materials (or other hazardous secondary 
materials) are reclaimed continuously 
(or nearly so), and ,the reclamation 
process is an integral part of the 
manufacturing process. In these cases, 
provided there is no element of discard, 
EPA has concluded that the secondaiy 
material being so reclaimed is not a 
solid waste. We are therefore proposing 
to amend § 261.4 to exclude spent 
materials being reclaimed in closed 
systems, subject to certain conditions 
specifying the nature of the closed 
system. 

Today's rule thus proposes to exclude 
from jurisdiction hazardous secondary 
materials that are reclaimed and 
returned to the original process (as these 
terms are explained in 51 PR 25442 and 
50 FR 640 (July 14,1986 and January 4, 
1985) provided that only lank storage is 
involved and the entire process through 
completion of reclamation is closed by 
being entirely connected with pipes or 
similar enclosed conveying devices. Like 
the existing exclusion in § 261.4(a)(8), 
today's proposal does not apply when 
there are elements of discard involved 
in the recycling process. Thus, if 
secondary materials accumulate for 
extended periods without being 
reclaimed, the process is not continuous 
because recycling is not occurcing and 
the materials have been disposed of 
through storage. The 12-nionth period 
specified in existing rules, which proved 
non-controversial when adopted for 
other types of tank systems, appears to 
be an appropriate fhne period to gauge 
overlong accumulation. (Note that an 
owner or operator claiming this 
exclusion must keep sufficient 
documentation to show that his 
operation meets the conditions of the 
exclusion—in fhis case that his storage 
does not exceed 12 months.) See 
§ 261.2(f) 

Second, the rule proposed today 
would not exclude situations when (he 
reclaimed material is to 'be burned for 
energy recovery or placed on the land. 
Processes where secondai^ materials 
are burned for energy recovery or are 
used to produce fuels, or materiab that 
are applied directly .to the land are not 
within the court's view of in-process, on
going manufacturing. (The condition in 
existing § 261.4(a)(8)(ii} likewise Is 
intended to retain jurisdiction over 
recycling activities involving burning for 
energy recovery. 51 FR 25442 Col. 3.J 
These provisions would have litfle 
meaning if they could be avoided by the 
simple expedient of connecting a unit 
burning wastes For energy recovery to a 
'tank via piping. Not only are (hese 



528 Federal Re^^isler / Vol. 53, No. 5 / Friday. January 8. 1988 / Proposed Rules 

burning or land placement activities 
themselves disposal, but the statute 
specifically addresses on-site waste 
burning activities and commands their 
regulation. See section 3004(q](2)[D); see 
also sections 3(X)4(q)(2)(A), 3004(r)l2). 
and 3014[2)[D](i)(lI]. Similarly, if the 
materials are being incinerated, they are 
not being recycled at all and so would 
be disposed of via destruction. The 
proposed rule consequently also 
indicates that the exclusion does not 
apply when hazardous secondary 
materials are piped to incinerators. 

IV. State Authority 

A. Applicability of Rules in Authorized 
States 

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Following authorization, EPA retains 
enforcement authority under sections 
3008, 7003 and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility. 

Prior to the Ffazardous and Solid 
Waste Amendments of 1984 ("HSWA"), 
a State with final authorization 
administered its hazardous waste 
program entirely in lieu of EPA 
administering the Federal program in 
that State. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in the State which the State 
was authorized to permit. When new, 
more stringent Federal requirements 
were promulgated or enacted, the State 
was obliged to enact equivalent 
authority within specified time frames. 
New Federal requirements did not take 
effect in an authorized State until the 
State adopted the requirements as State 
law. 

In contrast, under section 3006(g) of 
RCRA. 42 U.S.C. 6926(g), new 
requirements and prohibitions imposed 
by FISWA take effect in authorized 
States at the same time that they take 
effect in nonauthorized States. EPA is 
directed to curry out those requirements 
and prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
MSWA-related provisions as State law 
to retain final authorization, the HSWA 
applies in authorized States in the 
interim. 

Today's proposed amendments are 
nonmposed pursuant to HSWA. The 
rale changes, therefore, will become 
cnective immediately only inlhose 
States without interim or final 

authorization, not in authorized Stales. 
TE?Wect of the rule changes on State 
authorization is discussed next. 

D. Effect on State Authorizations 
Today's rule, if adopted as final, will 

not be effective in authorized States 
since the requirements are not being 
imposed pursuant to HSWA. Thus, the 
requirements will be applicable only in 
those States that do not have interim or 
final authorization. In authorized States, 
the requirements will not be applicable 
until the State revises its program Jo 
adopt equivalent requirements under 
State laws. 

40 CFR 271.21(e)(2) requires that 
States that have final authorization must 
modify their programs to reflect Federal 
program changes and must subsequently 
submit the modifications to EPA for 
approval. However, it should be noted 
that authorized States are only required 
to modify their programs when EPA 
promulgates Federal standards that are 
more stringent or broader in scope than 
the existing Federal standards. Section 
3009 of RCRA allows States to impose 
standards more stringent than those in 
the Federal program. For those Federal 
program changes that are less stringent 
or reduce the scope of the Federal 
program. States are not required to 
modify their programs. See 40 CFR 
271.1(k). The amendments proposed 
today reduce the scope of the existing 
Federal requirements. Those provisions 
appear in 40 CFR 261.2 and 261.4. 
Therefore, authorized States will not be 
required to modify their programs to 
adopt requirements equivalent or 
substantially equivalent to the 
provisions proposed today. 

However, as noted above. States are 
required by § 271.21 (51 FR 33722) to 
revise their programs to reflect Federal 
program changes. A number of States 
qualified for final authorization prior to 
being required to adopt the redefinition 
of solid waste rulemaking of January 4, 
1985 (50 FR 614). Since the January 4, 
1985 rule is more stringent than the rule 
under which such States were 
authorized, such States were required to 
revise their programs in accordance 
with § 271.21. Today's proposed , 
changes, if promulgated, will not 
preclude EPA's ability to authorize 
States which have subsequently 
adopted the January 4 rule since it 
would reduce the scope of the Federal 
requirements. However, certain aspects 
of the State's regulation will be broader 
in scope than the Federal program and 
therefore not part of the authorized 
State program. This means that while 
they are enforceable under State law, 
they are not subject to Federal 
enforcement. 

40 CFR 271.21(e) (51 FR 33722, 
September 22,1986) provides for 
extensions of time at the discretion of 
the Regional Administrator for States to 
adopt changes to their regulations 
and/or statutes to conform to change in 
the Federal program. The question 
arises, however, of whether States 
which have not yet adopted the January 
4 rule must adhere to EPA's published 
compliance schedules for such adoption. 
Where States have delayed rulemaking 
pending today's proposal clarifying the 
impact of the court's decision, the 
Regional Administrators may be flexible 
in further extending the modification 
deadlines. The Regional Administrators 
should take into account the States' 
regulatory and/or legislative procedures 
in deciding what further extensions may 
be warranted. However, any States 
which have delayed rulemaking should 
now proceed to expeditiously adopt the 
January 4,1985, rules as amended by 
today's notice, when rule changes 
resulting from today's proposal are 
finalized. 

V. Executive Order No, 12291— 
Regulatory Impacts 

Under Executive Order No. 12291, 
EPA must determine whether a 
regulation is "major" and thus subject to 
the requirement to prepare a regulatory 
impact analysis. A rule is major if it will; 
(1) Have an effect on the economy of 
$100 million or more; (2) significantly 
increase costs or prices to industry; or 
(3) diminish the ability of the U.S.-based 
companies to compete in domestic or 
export markets. The Administrator has 
determined that today's proposed 
amendments do not constitute a major 
rule because the amendments will 
decrease the scope of the Subtitle C 
regulatory program. This proposed rule 
has been submitted to 0MB for review 
under E.G. No. 12291, 

VI. Paperwork Reduction Act 

Under the Paperwork Reduction Act, 
44 U.S.C. 3501 et. seq., EPA must 
consider the paperwork burden imposed 
by any information collection request in 
a proposed or final fule. This rule will 
not impose any new information 
collection requirements. 

VII. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act. 5 
U.S.C. 601 et. seq., EPA must prepare a 
regulatory flexibility analysis for all 
proposed rules unless the Administrator 
certifies that the rule will not have a 
significant impact on a substantial 
number of small entities. Accordingly, I 
hereby certify, pursuant to 5 U.S.C. 
601(b), that this rule will not have a 
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significant impact on a substantial 
number of small entities because today's 
proposed amendments reduce the scope 
of the Subtitle C regulatory program. 

VIII. Supporting Documents 

The documents used in developing 
this notice are available in the EPA 
RCRA Docket at Room LG-100. 401 M 
Street SW., Washington, DC 20460. 
Persons who wish to view docket 
materials must make an appointment by 
calling (202) 475-9327. The docket code 
number is F-87-SW'RP-FFFFF. 

List of Subjects in 40 CFR Part 261 

Hazardous waste. Recycling. 

Dated: December 31.1987. 
Lee M. Thomas 
Administrator. 

For the reasons set out in the 
preamble, it is proposed to amend Title 
40 of the Code of Federal Regulations as 
follows: 

PART 261—IDENTIFICATION AND 
LIST OF HAZARDOUS WASTE 

1. The authority citation for Part 261 
continues to read as follows: 

Authority: 42 U.S.C. 6905. 69t2(a), 6921. and 
6922. 

2. Section 261.2 is amended by 
revising paragraph (c)(3) to read us 
follows: 

§261.2 Definition of solid waste. **•*«•* 
(c) * * * 
(3) Reclaimed, (i) Materials noted 

with a in column 3 of Table 1 are 
solid wastes when reclaimed. Sludges 
and byproducts will be designated by 
EPA as solid wastes by listing in 
§ 261.31 or § 261.32 of this part based on 
consideration of the following factors, 
no one of which shall be determinative: 

(A) Whether the sludge or byproduct, 
on an industry-wide basis, is typically 
recycled rather than disposed of; 

(B) Whether the sludge or byproduct 
is replacing a raw material when it is 
reclaimed (i.e., whether it is reclaimed in 
a primary rather than a secondary 

.process): 
(C) Whether the reclamation practice 

is closely related to the principal 
activity of the reclamation facility; 

(D) Whether the sludge or byproduct 
is stored before being reclaimed in a 
manner designed to minimize loss (for 
example, by utilizing storage practices 
that do not involve placement on the 
land); and 

(E) Other appropriate factors. 
(ii) The ultimate object in applying 

these factors is to determine whether 
the sludges or byproducts are being 

utilized in on-going, continuous 
manufacturing processes. However, 
when the sludges or byproducts contain 
significant concentrations of toxic 
constituents not normally found in the 
raw materials they are replacing, which 
toxic constituents are not reclaimed by 
the process, the process may be waste 
treatment rather than reclamation. In 
addition, if a byproduct or sludge 
actually has been designated as a solid 
waste pursuant to this provision, an 
individual generator may nevertheless 
demonstrate that his sludge or 
byproduct is being reclaimed in an on
going continuous manufacturing process 
based on the factors used by the 
Agency. This demonstration is self-
implementing; but under paragraph (f) .of 
this section, the burden of proof is on 
the generator making the demonstration. 
The Agency will not accept 
demonstrations where there is storage 
involving placement on the land. 
« « * * * 

2. Section 261.4 is amended by 
revising paragraph (a)(8) and by adding 
paragraphs (a)(9) and (a)(10) to read as 
follows; 

§ 261.4 Exclusions. 

(a) — * 
(8) Secondary materials that are 

reclaimed and returned to the original 
process or processes in which they were 
generated provided; 

(i) Only tank storage is involved, and 
the entire process through completion of 
reclamation is closed by being entirely 
connected with pipes or other 
comparable enclosed means of 
conveyance; 

(ii) Reclamation does not also involve 
controlled flame combustion for energy 
recovery (such as could occur in boilers 
or industrial furnaces) or incineration (by 
burning in an incinerator); 

(iii) "The secondary materials are 
never accumulated in such tanks for 
over twelve months without being 
reclaimed; and 

(iv) The reclaimed material is not used 
to produce a fuel, or used to produce 
products that are used in a manner 
constituting disposal. 

(9) Oil-bearing hazardous secondary 
materials from petroleum refinin^which 
arc converted into petroleum coke at the 
same facility at which such materials 
are generated, provided the materials 
are not stored in a manner involving 
placement on the land, or accumulated 
speculatively, before being so recy cled, 
(However, coke produced from such 
recycling is not a solid waste.) 

(10) Oil-bearing hazardous secondary 
materials from petroleum refining that 
are generated onsite and reinserted into 

the petroleum refining process along 
with normal process, streams, provided 
that the materials are Jiot stored in a 
manner involving placement on Ihe land, 
or accumulated speculatively, before 
being so recycled. (Fuels produced from 
such recycling activities are not solid 
wastes.) 
* * * * 4k 

(FR Doc. 88-310 FUed 1-7-88; 8:45 am] 
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[MM Docket No. 86-405; FCC 87-3901 

Broadcast Services; Flexible 
Operational and Licensing Procedures 
for the Broadcast Auxiliary Services 
and the Cable Television Relay Service 

AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule. 

SUMMARY: This action terminates a 
proceeding that was initiated by a 
Notice of Inguirx^ (.VO/). FCC 86-433. 
released November 4,1986 (51 FR 40990, 
November 12,1986] to gather 
information related to frequency 
coordination and the feasibility of 
relaxing licensing for portable and 
mobile stations in the broadcast 
auxiliary and the cable television relay 
services. The record lacks specific 
proposals and suggestions that could 
provide guidance to implement required 
participation in local frequency 
coordination, a necessary prerequisite to 
relaxing present licensing procedures. 

ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Hank VanDeursen, Mass Media Bureau, 
(202) 632-9660. 
SUPPLEMENTARY INFORMATION: This IS a 
summary of the Commission's 
Memorandum Opinion and Order in MM 
Docket No. 86-405, adopted December 
15,1987, and released December 30, 
1987. 

This full text of this Commission 
decision is available for inspection and 
copying during normaDbusiness hours hi 
the FCC Dockets Branch (Room 236). 
1919 M Street NW., Washington, DC 
20554. The complete text of this decision 
may also be purchased from the 
Commission's copy contractor. 
International Transcription Servicea, 
(202) 857-3800, 2100 M Street NW... Suite 
140, Washington, DC 20037. 




